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Criminalization through Judicial Interpretation .

Justification of Its Nature as Authorized Legislation

[ Abstract] Different from the interpretive acts of individual judges, judicial interpreta-
tions in China denote normative documents formulated by the Supreme People’ s Court or the
Supreme People’ s Procuratorate in accordance with law, which govern the application of specif-
ic legal provisions. In the process of criminalization in China, the phenomenon of criminaliza-
tion through judicial interpretations has long existed but remains insufficiently addressed by aca-
demia. Existing studies on judicial interpretations predominantly focus on the encroachment up-
on legislative power by judicial power, while overlooking the essential distinction between judi-
cial interpretations as “legal interpretation qua legislation” and individual judges’ “legal inter-
pretation qua method”. In reality, criminalization in China manifests itself in a dynamic dual-
layer normative model of “legislative delimination framework + judicial interpretive refine-
ment” ; legislation only sketches the ambiguous boundaries of the _circle of crimes, whereas spe-
cific definitions rely on the supreme judicial organs to fill. and elaborate through judicial inter-
pretations. This model avoids frequent legislative amendments while ensuring the fairness of le-
gal application through unified standards. Notabll;Zx€hinese judicial interpretations differ funda-

mentally from judicial interpretations by judges in other jurisdictions, *as the former have univer-

sal applicability to normative objettsi~From the perspective ofi-iegal methodology, criminal law
contains numerous generalclauses and uncertain legal ‘concepts. These open-ended clauses es-
sentially represent legislative lacunae, and the construction of such clauses by judicial interpre-
tations has transcended narrow interpretation to enter the realm of “Rechtsforthildung” (legal
development). As a creative elabération and supplementation of general clauses and uncertain
legal concepts, “concretization” essentially embodies legislators’ authorization—via semantic
lacunae—for judicial organs to complete “norm-formation” , thus falling within the scope of le-
gal development. The authorized legislative nature of Chinese judicial interpretations is manifes-
ted in the integration of special authorization and implied statutory authorization; the general au-
thorization under the Legislation Law, together with “clusters of authorizing concepts” such as
“erave circumstances” , “flagrant circumstances”, and “other means” in criminal law provi-
sions, constitutes the power foundation. When judicial interpretations supplement content per-
taining to matters exclusively within legislative competence, they constitute “concretized” legal
development of criminal law provisions. Acknowledging this nature requires that the formulation
and application of judicial interpretations follow legislative norms. For instance, the supreme
judicial organs should acknowledge and fulfill their duties as norm-makers when formulating in-
terpretations, and the principle of non-retroactivity should apply where judicial interpretations

adjust the boundaries of the criminal circle.
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