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Bringing Risk Classification and Categorization-Based

Regulation under the Rule of Law

[ Abstract] The justification for risk classification and categorization-based regulation
lies in the principle of proportionality and “the risk-based regulation” approach. The principle
of proportionality encompasses three sub-principles; suitability, necessity, and proportionality.
Risk-based regulation renders risk regulatory measures more targeted and proportionate, thereby
also illustrating the principle of administrative efficacy. Legislators use undefined legal concepts
to define the institutional framework for risk classification and categorization, whereby adminis-
trative agencies formulate detailed standards to transform the “relevant factors” specified in
higher law into operable guidance. The classification and categorization of risks fall under “ma-

jor administrative decision-making matters” , which must be subject to major administrative de-

,
cision-making procedures. Public participation, expert consultation, and other such processes
must be introduced to guarantee the democratic legitimacy and rational soundness of risk classi-
fication and categorization standards. Risk classification.and categorization are based on the lev-
el of risk and can be defined through general tlauses or itemized spegifications. Risk factors
may be classified into static factors and dynamic factors, and.alse into qualitative factors and
quantitative factors. In risk classificdtion and categorizatiog,,\ consideration should be given to
the actual compliance circuimstances of private parties) \value judgments, as well as subjective
factors such as social and cultural backgrouids, and public perception. It is also necessary to
reasonably establish indicators, weiglits, and weighting rules for weighing risk factors and assign
a certain proportion to internal management and compliance in risk classification, so as to guide
regulated entities in implementing “regulated self-regulation”. Administrative agencies may
choose high-intensity regulatory instruments such as licensing or prohibitions in high-risk areas,
while adopting low-intensity measures like recordation mechanisms and information disclosure
requirements in low-risk areas. The regulatory intervention measure and administrative inspec-
tion resources should be calibrated commensurate with risk levels. Classified inspection must be
based on the assessment of risk levels. For lower-risk activities, self-regulatory approaches are
preferred. The challenges confronting risk classification-based regulation include limitations in
indicator selection, neglect of regulation in low-risk areas, and tensions between risk classifica-
tion regulation and co-regulation. Therefore, it is necessary to optimize the indicator system of
risk classification and categorization, establish proportionate regulatory measures for low-risk ar-

eas, and advance the modernization of risk management systems and capacities.
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