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The Normative Framework for Giving a Residential Property Based on

Marriage; A Commentary on Article 5 of the Judicial Interpretation (II)
of the Book of Marriage and Family of the Chinese Civil Code

[ Abstract] “Giving a residential property based on marriage” is a reciprocal gift, which
is different from a market transaction that focuses on the actual value of the consideration or an
ordinary gift that is completely gratuitous. A person who gives a residential property to his or her
spouse based on marriage has two subjective purposes: to maintain a harmonious and stable ma-
rital life, and to share the benefits of the residential property with his or her spouse. Further-
more, it is not necessary to explicitly state the subjective purpose of sharing the benefits of the
residential property. Reciprocal giving is not entirely gratuitous, as giving based on marriage
forms a potential consideration relationship with the recipient’s return. In such circumstances,
the giver will be liable for the basis of the benefit and the basis of trust arising from the act of
giving. Consequently, the provision on the right of arbitrary revocation of gift contracts in Arti-
cle 658 of the Civil Code no longer applies. Article 5 of“the Judicial Interpretation (IT) of the
Book of Marriage and Family of the Civil Code of\ifie-People’ s Repubiie of China conforms with
the Internal and External Ownership Schemes-for marital property. The agreement to give occurs
directly within the marital dimension)~resulting in the change o rights at the internal ownership
level, and it is completely‘disconnected from the staieof rights registration in the dimension of
property rights. If the agreed content is ineonsistent with the registration, the former should gov-
ern matters pertaining to the marital iiniension. In contrast to property law, which emphasizes
stability, the family law system places greater importance on appropriateness. Therefore, when
a spouse sues for divorce, the court should determine the marital property division plan based on
the internal ownership of the marriage, and also adopt a dynamic systems methodology to incor-
porate the various evaluation factors listed in Article 5 of the Judicial Interpretation (1) into the
division plan. The importance of each evaluation factor is not fixed, and whether a factor is im-
portant or not depends on the specific purpose of the giver in each case. After one spouse makes
a giving, he or she may revoke the giving on grounds of defects of juridical acts, such as fraud,
duress, or serious misunderstanding, as well as the recipient’ s unlawful or improper acts, such
as serious infringement on the legitimate rights and interests of the giver. However, because the
giving will establish the trust of the recipient, the recipient may be entitled to compensation or

damages after the giving is revoked.

(Wi )

- 90 -



