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Research on Grounds for the Rescission of Renunciation of Inheritance

[ Abstract] An heir who has renounced inheritance after the commencement of inherit-
ance can restore his or her status as heir retroactively through rescission of such renunciation.
As the renunciation of inheritance constitutes an exercise of the right of formation, justifiable
grounds for rescission should be strictly limited to preserve the stability of succession relation-
ships. Justifiable grounds for rescission exist where an heir renounces inheritance due to fraud,
duress, or error in substantia. If an heir renounces inheritance due to fraud or duress by another
heir, he may demand the renegotiation and conclusion of a new inheritance settlement agreement
after the rescission. The heir who has committed the fraud or duress should be liable for dama-
ges to other heirs who are innocent. An heir’ s renunciation of inheritance, if based on a misun-
derstanding of the estate’ s scope or a mistaken belief that its debts exceed its actual value, may
constitute an error in substantia. A mistake in motivation does not constitute justifiable grounds.
An heir’ s renunciation of inheritance, if based on the underestimation of the market value of
the estate’ s positive assets or the mistaken belief that hisidue share would be acquired by a spe-
cific successor, constitutes a typical case of migtake in motivation. Mgreover, pursuant to the
principle of private autonomy, rescission-may be effected with the unanimous consent of all oth-
er heirs. Such a rescission of renuncration has a retrospective effect. Creditors of other heirs’
personal debts may exercise-the right of revocation agaitist such heirs’ acts of consent. A unilat-
eral declaration of renunciation made by an<heir prior to the commencement of inheritance has
no legal effect. An heir who enters inta\ay lirtheritance agreement of preemptive renunciation as-
sumes an obligation to renouncel inheritance, thereby undertaking to dispose of vested inherit-
ance rights in advance or to renounce the inheritance upon the commencement of the inherit-
ance. If the former approach is adopted, the vested inheritance right of the heir that has been
acquired upon the commencement of inheritance should be automatically eliminated. If the latter
approach is adopted, the heir must additionally declare an intention to renounce inheritance af-
ter the commencement of inheritance in order to waive the vested inheritance right. Inheritance
agreements of preemptive renunciation typically include payment for the renouncing heir. When
potential co-heirs jointly enter into inheritance agreements of preemptive renunciation, other
heirs typically assume an obligation to provide maintenance to the decedent as a form of pay-
ment, thereby preventing the decedent from claiming maintenance against the renouncing heir.
In the case that other heirs fail to perform their contractual obligations, the rescission of renun-

ciation by the preemptively renouncing heir constitutes statutory termination of such agreements.
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