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Limiting the Application of the Crime of Illegally Absorbing
Public Deposits in Digital Finance

[ Abstract] The emerging digital financial landscape, typified by cryptocurrency and
blockchain finance, has become a new domain for the proliferation of illegal fundraising crimes.
To prevent improper criminal law intervention in financial innovation and avoid the over-exten-
sion of criminalization, it is imperative to restrict the judicial application of this offense accu-
rately. The logical starting point of such a restriction should be a re-examination and reconstruc-
tion of the legal interest protected by this crime. In the face of the decentralized, high-risk, and
rapidly iterating nature of new digital financial activities, the traditional mono-dimensional legal
interest theory of protecting the “financial management order” lacks sufficient explanatory pow-
er. Conversely, the mono dimensional theory focused on the “security of public funds” risks re-
duces the offense into a mere property crime. Other conciliatory interpretations of the legal in-
terest also carry the risk of over-criminalization. Therefore, a dual legal interest approach aimed
at protecting both macro-financial stability and micro-level publi¢irights and interests should be
established. This implies that an act is criminally punishable only when it simultaneously poses
a substantial threat to the stability of the macro-finaiicial system and severely infringes upon the
public’ s interest of trust, which is predieaied. on information symmietiy and fair dealing. Under
the guidance of this dual legal interest, constituent elements.of the crime should be interpreted
restrictively as follows. First \concerning “illegal fundiaising” activities involving cryptocurren-
cy, the textual scope and the essential natuke of the legal relationship of a “deposit” must be
strictly adhered to. The key criterion\fop ‘determining the scope of criminalization should be
whether the absorbed assets presefit-a realistic possibility of establishing a deposit-based legal
relationship with a financial institution. Second, regarding the element of “illegality” , a clear
distinction must be drawn between administrative and criminal illegality. The violation of tempo-
rary or policy-based regulatory documents constitutes only an administrative infraction and
should not be directly equated with criminal illegality. The determination of criminal illegality
must undergo a “two-tier assessment” : on the basis of formal illegality, a further judgment
should be made as to whether the conduct constitutes a substantial infringement upon the afore-
mentioned dual legal interest. Third, when assessing the quantitative element of “disrupting the

financial order” , the consideration of the victim’ s self-responsibility can be introduced. For

)
losses incurred by investors who participate in high-risk speculative activities while knowing, or
being in a position where they ought to have known, of the immense risks, a reasonable alloca-
tion of liability should be made within the framework of objective imputation. The criminal law
should avoid excessive intervention in the domain of an individual’ s freedom of choice and as-

sumption of risk.
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