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Reflections on and Application of the Rule of

Horizontal Piercing of the Corporate Veil

[ Abstract] After years of exploration in judicial practice, the rule of horizontal piercing
of the corporate veil has finally been incorporated into the Company Law of the People’ s Repub-
lic of China. However, significant divergences persist both in normative expression and judicial
application. These divergences center on whether to apply the rule restrictively or expansively.
At a deeper level, the disagreements concern how to balance the interests of the creditors of the
debtor company, the creditors of pierced affiliated companies, and the non—common sharehold-
ers of pierced affiliated companies. Theoretically, the interests of creditors of pierced affiliated
companies and involuntary creditors of the debtor company take primacy, the interests of non—
common shareholders of pierced affiliated companies are secondary, while the interests of volun-
tary creditors of the debtor company rank lowest. Based on this theory, China’ s rule of horizon-
tal piercing of the corporate veil requires corresponding interpretation and refinement. Regard-
ing constituent elements, the element of “exhaustion of, other remedies” should be added, en-
compassing creditor remedies under both civil lagand company law. for the subject element,
controlling shareholders may also be minarity’shareholders and may\be éxtended by analogy to de
facto controllers. For the conduck ei¢ment, asset commingling constitutes the core factor, and
its establishment requires proof-of unjustified asset transiers and evidence that assets between af-
filiated companies are indistinguishable or_that distinguishing them incurs prohibitive costs. In
addition, it is necessary to carefully distinguish between legitimate business operations and debt
evasion behaviors aimed at defrauding creditors. For the result element, “inability to repay ma-
turing debts” and “insolvency” must be concurrently satisfied. Regarding legal effects, distinc-
tions should be made between the debtor company’ s voluntary debts and involuntary debts. For
voluntary debts, before imposing joint and several liability on an affiliated company for the debt-
or company’ s voluntary debts, the affiliated company must prepay or provide security for its
own debts and repurchase shares of non—common shareholders who have exercised share repur-
chase rights at fair value. Otherwise, claims by plaintiffs ( creditors of the debtor company)
should not be upheld. A pierced affiliated company should bear joint and several liability only
for voluntary debts of the debtor company incurred prior to asset commingling, instead of those
arising afterwards. For involuntary debts, the aforementioned restrictions do not apply. Finally,
the rule of horizontal piercing of the corporate veil and the rule of vertical piercing of the corpo-
rate veil may apply concurrently. However, their grounds differ: the former is based on asset

commingling, while the latter stems from excessive domination and control.

(R i)

- 206 -



