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“Behavioral Norms” in Criminal Law—Through the Prism of the

Contention Between Legal Interest Theory and Normative Theory

[ Abstract| The Legal Interest Theory and Normative Theory fundamentally diverge from
each other regarding the role and function of behavioral norms in unlawfulness theory. From a
legal positivism perspective, the unlawfulness of an act arises from its conformity to penal norms
and its violation of behavioral norms. Consequently, penal norms function as judicial norms
rather than behavioral norms. Neither the behavioral motive theory nor the pressure theory
proves that behavioral norms derive from judicial norms. Behavioral norms require solely imper-
ative statements, excluding sanction-oriented provisions. Judicial norms are not the source of
behavioral norms but rather the ultimate means (ultima ratio) to ensure their efficacy. Building
upon the evaluative function of behavioral norms, the legal interest violation theory defines “un-
lawfulness” as “harm to legal interests. ” However, this conclusion constitutes merely a value
judgment, not a normative judgment. “Unlawfulness” encompasses not only the value judgment
that “the act is wrongful,” but also the normative judgment that “the act ought to be prohibi-
ted. 7 Crucially, a value judgment (an act being**had” ) cannot derive a normative “ought-to-
be-prohibited” judgment, as one cannot irifer “ought” from “is”+« The\connotation of “unlaw-
fulness” can and should include the® prohibsition-deservingsature” of acts only when the deter-
minative function (i. e., regilatory“function) is activated.” To counter this, the legal interest
theory invokes its abstract nworin theory. This approach, however, conflates normative validity
with efficacy. While validity applies universally to the general public, efficacy operates specif-
ically upon individual actors. The maxim “unlawfulness is universal, liability is individual” in-
troduces problematic conceptual conflations. “Unlawfulness is universal” pertains exclusively to
normative validity—binding universally and non-contingently—whereas “liability is individual”
concerns normative efficacy, which applies only to specific actors. In the structure and typology
of behavioral norms, the legal interest theory ( Rechtsgutstheorie) posits that both intentional
and negligent offenses violate the same behavioral norm—mnamely, “avoiding harmful results” —
with their distinction lying solely in the subjective element. However, under this result-avoid-
ance model of behavioral norms, any act that results in the infringement upon a legal interest is
treated as an unlawful act. Yet, behavioral norms cannot prioritize the protection of legal inter-
ests unconditionally. To balance legal interest protection with the safeguarding of individual
freedom, behavioral norms must provide clear guidance. Therefore, the result-avoidance model
advocated by the legal interest theory fails to qualify as a sound behavioral norm. To establish a
proper normative framework , it is necessary to differentiate between behavioral norms for inten-

tional and negligent offenses through the concept of “duty of care” ( Sorgfalispflicht) .

(THERBE. R )

- 156 -



