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[ Abstract] At the end of 19th century, supporters of free law school argued that there
were loopholes existed in positive law, and judges’ role, thus, was to fill up those loopholes. In
order to solve the tension between “legal restraint” imposed on judge and “justice for individual
case” , judgments made by the judge had been distinguished into two types by free law school:
“subjective motive” and “objective reasoning”. With legal restraint being subject to “objective
reasoning” , the “subjective motive” of the judge implied in the decision-making process could be
revealed in an objective way through open reasoning process. The pure theory of law criticized this
by relying on the theory of hierarchy of legal norms. However, their criticism misunderstood the
theoretical arguments upheld by free law school, and accordingly, was not in a position to know

clearly the actual status of judicial process.
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