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[ Abstract] In judging two criminal cases, Arthur Kaufmann made similar mistakes. This
may be attributed to Kaufmann’ s misapprehending and misusing of analogy, if one proceeds from
traditional concepts of criminal law. Actually, traditional paradigm of analogy is no longer con-
vincing. The author points out that the root cause of Kaufmann’ s mistakes lies in the fact that
Kaufmann took over the reader-response theory of Philosophical Hermeneutics, and consequently,
abandoned the standard of legal norms relied upon by judicial decisions. Kaufmann, thus, got
bogged down in relativism and subjectivism. The author further points out that Kaufmann’s ana-
logical thinking belongs to a kind of hermeneutical thinking with serious shortcomings. Only from
the perspective of legal hermeneutics, can we better comprehend the root cause of mistakes made
by Kaufmann and his misapprehending of the concept of analogy, the notion of prohibition of anal-

ogy and the process of finding law.

(mEHHE % 7))

(55) BR[BIBRE (BETE),H 107,
(56) B BAWE (BRWIESEEITE), WRARB IR 2005 FERL,5 95 o

.32.





