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(1) Jack Balkin, Free Speech in the Algorithmic Society: Big Data, Private Governance, and New School Speech Regula-
tion, Vol.51, Issue 3, U. C. Davis Law Review, 1149, 1153, 2018.

(2] KREHEAA TR REATAER Y T i TR P IMMA&, W0 [RIRE AR TT A o AR BT TR A, R BHiE A0 4% B i e 4 1 2
Brwi KAy, A A FUIESCBETAE o 17 4 AR S B X VA e 500l (2 30 L 207 T 2t — 20 A IR RN FST , a0 25 5o
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SEREAR AL . AlphaGo B9 B R MR EE AE IR FIEZ B, — 20U b IR AT Ab i ek A 25 1 K
BB, 75— MR SRR IR IR

- 122 -



I AR AN B, B2 T AR TR 70 il 25 b E R B X
by 2= DU T30 R PR L JCAE ASTE A 2 1 42 BE (omniscient )

TE—ER R b, L pw e 09 2 H——RD b B Sk—— 4% 7 —FliE P by
BRI o TR, AR AL TR 0 B B 4 ) BB 8K — DR 3 L 0P 0, LA AT
W 9 77 3 P AR 22 N0k o H5 PR, 4P 1 A IV B 58 A Aoy A0 ) 5532 R0 LA A o s o AL o)
I AE AR A A — A R ™ RO 1S OOE AT i —— X A R " 2 e
Ao T HEHRUR, Bl Bk AR AR — 5 18, A AT R A 45 R Y R B AE AT
HEHCHFIEH B WERDEERT BRI 0], B2 RIE R AR P AR A 4
(DA W SR ok B O 1 e R L5 R ) N TS e oy s M (U= O S i B R LD )
PR A 39T CRLR ) 1A Ot F 598 A R AE

Mz 2258 - WA 2K (Frank Pasquale) (351, 518 B i1 C 8O AR HURL S 19
—aRTRERL” ) A LR Sk i 2, AL A A R R AN I ML
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(3] Ian Bogost, The Cathedral of Computation, The Atlantic, January 15, 2015, https://www. theatlantic. com/technology/
archive/2015/01/the — cathedral - of — computation/384300/ , fz3T 1j [a] it [A] [ 2018 - 05 =277,

(4) 2 Frank Pasquale, Federal Search Commission-Access, Fairess, and Accountability in the Law of Search, Vol.93,
Issue 6, Cornell Law Review, 1149, 2008. Joshua Kroll et al. , Accountable Algorithms, Vol. 165, Issue 3, University
of Pennsylvania Law Review, 633, 2016. Deven Desai and Joshua Kroll, Trust But Verify: A Guide to Algorithms and
the Law, Vol.31, Issue 1, Harvard Journal of Law & Technology, 1, 2017,

(5) Frank Pasquale, The Black Box Society: The Secret Algorithms That Control Money and Information, Cambridge : Harvard
University Press, 2016, pp. 165 —168.

(6) ZWCH ML ") (AR BR2017 47 6 B 14 ML ORREILH R RENE) 2017 410 H 5 H
554 B CHRERE LR 5 R 857 ) 2017 429 7 11 HEE S Rz, (&5 5056 10 08 19 ST ) , hitp :// opinion.
people. com. cn/nl/2017/0920/c1003 —29545718. html , 4117 [m) i [R] [ 2018 =09 - 03 ],
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(1 BTHESS , T AERE T, PRAN F I TTHERS B 2802 2 112 4R F ARy, A IOE7E45 51 PRAN
e BE KA TUHR#E R GTE MG A B2, T R BTHERS R RE e AN BR 45 B C B9 AE Al ok
TR

RS A OIS AR HER I = SR 55— R M PRAN i
KT M TTHEA A TEME S 28 = A SR AT ] 55 H0 48 R £ A M TUHES |, sk FAE

[7) Search King, Inc. v. Google Tech. , Inc. , No.02 — 1457, 2003 WL 21464568 (W.D. Okla. May 27, 2003 ).

(8) BHEMAZ, hitps://www. google. com/search/howsearchworks/ algorithms/ , fz ¥ 17 [1] 5} [] [ 2018 - 05 —27 ] ,
(9) BIEMAZ, https : //www. google. com/search/howsearchworks/ algorithms/ , ¢ 3t 5 [a] i [3] [ 2018 —05 =27 ],
(10) Search King, Inc. v. Google Tech. , Inc. , No.02 - 1457, 2003 WL 21464568 (W. D. Okla. May 27, 2003 ), p.4.
(11) Search King, Inc. v. Google Tech. , Inc. , No.02 — 1457, 2003 WL 21464568 (W. D. Okla. May 27, 2003), p.4.
(12) Search King, Inc. v. Google Tech. , Inc. , No.02 —1457, 2003 WL 21464568 (W. D. Okla. May 27, 2003), p.4.
(13) Search King, Inc. v. Google Tech. , Inc. , No.02 —1457, 2003 WL 21464568 (W. D. Okla. May 27, 2003), p.4.
(14) Search King, Inc. v. Google Tech. , Inc. , No.02 — 1457, 2003 WL 21464568 ( W. D. Okla. May 27, 2003), p.2.
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(15) Search King, Inc. v. Google Tech. , Inc. , No.02 -1457, 2003 WL 21464568 ( W. D. Okla. May 27, 2003), p.2.
(16) Search King, Inc. v. Google Tech. , Inc. , No.02 — 1457, 2003 WL 21464568 (W. D. Okla. May 27, 2003), p.2.
(17) Search King, Inc. v. Google Tech. , Inc. , No.02 - 1457, 2003 WL 21464568 ( W. D. Okla. May 27, 2003), p.9.
(18) Search King, Inc. v. Google Tech. , Inc. , No.02 —1457, 2003 WL 21464568 (W. D. Okla. May 27, 2003), p.9.
(19) Gertz v. Robert Welch, Inc. , 418 U.S.323 (1973).
(20) Search King, Inc. v. Google Tech. , Inc. , No.02 — 1457, 2003 WL 21464568 (W.D. Okla. May 27, 2003), pp.8 -9.
(21) Search King, Inc. v. Google Tech. , Inc. , No.02 —1457, 2003 WL 21464568 (W. D. Okla. May 27, 2003), p.3.
(22) Christopher Langdon v. Google Inc. , et al. 2007 WL 530156, Civ. Act. No. 06 =319 - JJF (D. Del. February 20,
2007).
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(23) Christopher Langdon v. Google Inc. , et al. 2007 WL 530156, Civ. Act. No. 06 — 319 - JJF ( D. Del. February 20,
2007).
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(25) Christopher Langdon v. Google Inc. , et al. 2007 WL 530156, Civ. Act. No. 06 — 319 — JJF ( D. Del. February 20,
2007), pp-2 -3.

(26) Christopher Langdon v. Google Inc. , et al. 2007 WL 530156, Civ. Act. No. 06 — 319 - JJF ( D. Del. February 20,
2007), pp-12 -13.
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I A][2018 —04 -30] ,

(28) Miami Herald Publishing Co. v. Tornillo, 418 U. S.241 (1974).

(29) 47 U.S.C. § 230.
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(30) Frank Pasquale, Federal Search Commission-Access, Fairness, and Accountability in the Law of Search, Vol. 93, Issue
6, Cornell Law Review, 1149, 1193, 2008.

(31) Zhang v. Baidu, 10 F. Supp.3d 434, SDNY 2014.

(32) Zhang v. Baidu, 10 F. Supp.3d 434, SDNY 2014, pp.435 -436.

(33) Zhang v. Baidu, 10 F. Supp.3d 434, SDNY 2014, p.436.
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(42) C. Edwin Baker, The First Amendment and Commercial Speech, Vol. 84, Issue 3, Indiana Law Journal, 981, 987 —
88, 2009.

(43) Alexander Meiklejohn, Free Speech and Its Relation to Self-Government, New York, NY: Harper Brothers Publishers,
1948. Alexander Meiklejohn, The First Amendment Is an Absolute, Vol. 1961, Supreme Court Review, 245, 1961.

(44)  [RIZOF - PR (RE LVARSEAR A B MARE RS B IERIIR) , IR E 3, T E Bk R
HERRAE 2014 4ERT, 56 11 5T,

- 129 -



CFRskokfEirit) 2018 % 5 #

PR——1E B8 A AFIE N BOE BRI AR o EX R AR AR AR R EA
BT e RIS, F8 A B AR A ML AT LASE 70 38 i) —
AT, 107 EL B DA = 2 )

WL AN BT —— AN A R AT e r e iR AR T RS
P EAT FR AN AL r it ey, AN RS 85 8 e 0K BT AR A SN K. BLg
B AR A AR R A A LS REFIALE , R BRSO, B A T S e
IHPZARFENTMAZES . Bit—2, BTSN F18 B b Z P LA 20/ 9, &
PR A B T A ECEL i LU n] DA S AR AL A e R . Big b, Rk Mplds
REME Ak LB R BL, BT F 18 (7 ) B RT LIz 2R3 T8 UE WX FE ot , B 28
WHHBZRAR AL, FBIREIE R H A EIEA IRV S, KPR H #RS5 < A7
WAy W5 Z, A A AR e R H AT ARG SEE, i AR T M 5 H A

it NIIAFAE

2. HiEXFE  NBEEEHITRIEA

MR AMER R 58 EREE” e R S . AL TIE TR 52
B B0 SR IR B 53 A BERS A AKBAL I e N PR 2 A RE S LR,
1M 2 e LUB i 3 REBRAR o

AT A SR 2, AN TR 98 5 LA A N7, iR SR IR TR U2 A B L, )
AN R P PRV (L RPN D VPRV NA TG R - ST PUR Ry SN Qa1 A7 R - U
XA TRl S SRR R R N AR T GBS R TR IR R R T HE IR . A
b, FEF SO ORI i gHe b, N BEME KR I  A— Rk —F it X
X — SRR TR TR S A IR« N B 150k R R A A R R AR TR R

SR BE 2 F W 1 — 07 O, s = T 9% A 5L MR 0 g 1 X ST 1 56 R
AR I A = O ) T R R — R R A N ER T IE, M2
TR N BIAFAE Rl ge tHSE P g 00 30 A k. E—2UUCES) Bl
RN, NFERI 1A IR JE sl 2 BRUB R R B A i AT R ST as
TEMATE AR, BN A AR F I, AW ERE R —H I (558 "X —4 KR,
ForpfE—AH A TS FIEFIRLE , A2 BT i B 35 Ja i A ——P D 15 Ja AR AR it 3
AN EFZ, MR BEEA RN S BRI AR E I ARG K7, M
AR NBETR I S E” o UNSRABER UL R B SR AR SR — B IR AR, IE A
T RIS TR AR PR T X — JE A AR " AR FE RO R R X AR AETE
“BFANAGIEAR” MR RT RARASIRA W, G — R RR R e

(45) Abrams v. United States, 250 U.S.616 (1919).

(46) Eugene Volokh, Freedom of Speech and Information Produced Using Computer Algorithms, June 21, 2012, http://vo-
lokh. com/2012/06/21/freedom — of — speech — and — information — produced — using — computer — algorithms/ , #% ¥1 1§
[l A [A] [2018 —04 - 03],

(47) Tim Wu, Free Speech for Computers, New York Times, June 20, 2012, http://www. nytimes. com/2012/06,/20/ opin-
ion/free — speech — for — computers. html , #5715 [A] B[] [ 2018 =03 =317,

- 130 -



52 S WX R, Sk SR R A— Rk —F R R A—
W7o i EITANAR LY, 48 AL R TS SR TR IEAE 7 T [ R
R —REERELEFEHEE N EER, mEEE R A T H; “RIREAENA
PER Bk AR IR BB AT AT A =PRI ARRZE , BT RORB I AR
T TR, BEFFF RS IEn] th—4LB kR 2R L] -

B Be— AR BE 5K = 1 MR 2 AR L s TR (U ST 5 5 | K 2 E , %
— XA R R, AT L 5Kk =2 WA SGTHE s i i B e 1) T DARR 3
X3 R GSE R T 5 TR Ve, X 00 AR EL T 5K =1 ORI PG . X
JEH TR R B R GARERAE” , 5Kk = B C A A AR AT O TR A AR R R N A
AR T AR

B A BRI IR =D D — M o 5 Z AR OBURE T — A, Rl [l A G
FEAL AT U, DI IR EA TP 5K = | B SRS e o 9k = Ml 4 P 2 1]
FER T H 18 WRsK =Rl s sl Bl 5 2 A IR N AR K =RIK A D &
T H CAARE RN B ) FBE Y OIS I 45) #0501 o2 (3 TR A iy el e
AR ZRIRMF R IR

BrBe=: O T ST Sk R B (Y DU, RO 1 B O k=5 T —
AR o BRI H IR Al ATRAS S0 2R TUBCRT 52 BB 5 i MR LR Y e . gk
= ) AT R R AR A U R AN PR RS R R R B R S T S B
L HBIT SR W S (st A TR ) MR (et 12 SUs R AL B ) AE
ME— A b N A R R AIERE M T RN RAE B 3™ S8

B DU i = Rt 114 51 AR AR B8 B At O T AU At A BRI Rt ) S A A
A5 2 IR U] ) A 2 HH AHGC kA T R AL o 7 — DR J AR A B B ) i 14 0
SR, DR A T AR — ) AR UL 7 10 S e B A Sk A s B AR Il . e
PP R0 B2 BT 2 s i aE #, 5K = A IO sl A 2 AR Al P 88 o AR S, AR A
FHOC R % . AXEAR B, 5K = sl i) “ AR, SR TR AR R R 5 1 2%

prEe—ie— A2 ILR R T 518 A m 07—k =R ENRI T . it — AR5
3Bk, S SR B R W Be— B B Be D, s — 20 e AR AR B TR R . o
ERAR 2 BRI S R IR AN BT R A R sk =3k i TRAEEA . iRk =H
SE NGRS — U A 3 B (Y SR T 518, AT 45K =1 i SRk A — D) 4l
PN R (Y P AN A 7

BB = CEIsK =4ERIEMA M ) B — 70K o Ui SRIA A BB Bk = i Rl 2 5
B, T3 i S B AR AT DRIAR B2 J 18 . POy Sk e A
S B U R A A A ARG R, LT A B 7 DA B R R L BT A
s M N AR F L

R, AR TK = Rl A 5 = Bof 508, M /7 258 4 R L) — DB RER, 48
REBNAR AR = BRUA T C B Be—") 2 H 18, A AP gk = N7 s FE N A

- 131 -



CFRskokfEirit) 2018 % 5 #

Pt (BB ) S B W A R AR TE /DB (H I = HE B A I 3 T A (B B
=) VAR BRI E B AT DL R R TR A A A R R R
FEFNEE ARH: 2 Microsoft Word 85 U A B B A .

LS AR Word B[R S8 SR EL 2 AT A s X 5= — A AT RE R %
RZ NZ T AR AR BL AR F 10, — > 2 SR Rt 2 Ml b iy N8R 2 Tk = A
THFIIEFER . AT Foh” 5 a7 AL, B AT 8 T3 (k3
TR ESAEE . HFFE S AT R [ sh” B SL e AR K AR B E A R AT, T ol
SCEE AR EE T 5k =AY U B BRI SZ 3 (B RA T R R K = B R IR
WA BEE R VR RGP TG, B — PP S A0 2 W . AT RS kRS
EAR, AFAF BSOS R A —RERSE T, Bk A A2 W K o iy S5 % 22
A% T T oK =R T — 7 BB, I IR r B S He B AR o R RN A . F IR
H C WA bRIE e B 2 N A SIS 518, AT A8 A & W EbRES ARk 25
TR RPN A — EAN R T IE? W5 2, Bk SR TV B (i A 2
TR ST FIUR RV RE ) A T N R Bk B0 T

RIS 756 X518 B B B Ae T AR TERE—d . Tie RIS
S UL E IR SR (BRI ) AR RO AT BE 42 5 H B, Sk
SHFEERE R T H O GO B2, A e AR e AR IR T
B o — 7T, XA S T R AR S8 A TR B AR B S — T, ]
U5 B[] 3 et T o AR LR AR S8 B B 5 | ) TR AR —— AT 4 e — 1
Wit

(=) B kR 77

e FORFHREMRBA AV E RS R E T B THie. Ml EHALEEE
BORL, e b UA R B ARG B R A2 A AR 32 B 5 10 B BRI, I B— A
AL REIFFNKE R (FEIEEET B T 3R — Rl 3 508 A AR B & &
FRERY S . TEIE LA — E R ATVR D% %% %2 (First National Bank of Boston v.
Bellotti ) H1,U48) f vk BEE AR : “ LIS 2ok B AR AEL T2 2 A, F e B AT U A
U EAT I EH AR T S8 R U 7R A RECBIRIRE R B SR ik
A —H AT EiRr 3 B —BIERENE 58  MAE A55 . £ —BIEER
[ SCF AN SRR A — 2k 5 B T HERR oo 7050

WeEZ AEHEE N R EH W F w0 A, BERRIRE LRI R T
KR BRBEMEEH N 6 A RO . R ULESE AR A &
AR FHEN B REAF R BCIEL AR . 58 H B BRI SR IG & R, 2o 76 5 X
suliope

(48] First National Bank of Boston v. Bellotti, 435 U.S.765 (1978).
(49)  First National Bank of Boston v. Bellotti, 435 U.S.765 (1978), p.777.
(50) Citizens United v. Federal Election Commission, 558 U. S.310, 392 -393 (2010).

- 132 -



FREREARFIR? WIS — L, 3 RO 22 HE " X — Ju i iiE ] . A
PURTES % B 7R T8 A 8 b AR O — B —Fh B A % I B
P EA P E S FIRA G R F I A BB A R R Y

{EX P A AR o — Bl PR X 70 33K (expression) FI“ 4724”7 (conduct)
IR DS TIIG H AREY (B2 S RIB" B IR 7 X R AR — 1
TE AR o 75— ik e W) LA S0 2 JE 4R G 52 (Spence v. Washington ) JI 9 8 fr) W5 )
A2 RS TR, s IEROAN F IR R TR IR — R E R B R IA,
1717 L BB R 5 el B3 A A A A P RE A — (5 5. oY (HIE - & Bir it oy
[, I F IR I SCRIREAFAEIN L, R 1l 3 A AR R MR TR E

F A, A T BE d AR RE ik 2615 B, HIXOOF A e B A R AR L 2 2 58 A
sl PR ) S — T TR, P e A Bl AR 0 AR A AT RE IR M AR B R
fife” MIAHEERTE S5 500 BHAKRE - PO &, CF I A R 2 B W 8
EAE X — ARt il LA E 197 BT e 2 i BDE I 45 NERE T T E SOk — 1T
PR A LT T XE LU o

HAER R RE T 518, IR P . — AR 45 R A R B R
ST ACERAHES , A A48 NG BEAN 3K 5 2 3 v A I AR i rh AL g 2R
RN R HAR F IR

| EESRE . HESTSiE

R P 3 8 K AR ARG | B U — A F B s, AR B3 A F #
BEIEATAAATAT SRR A2, T PRI AN A P 2 580 12 b 1 [l o )
HORRER . Bkr 58 B i 5K 20 LIS 20k e SORe , 20 st E Tk BeAn] 1
R ~ ARG = AT s A TS X HE R O

SVE SR B AT AS SO T & 1974 4F (4301 Pl 2% S5 SRR VR 48 JE & 48 (Miami Herald
Publishing Co. v. Townillo) > %54 W A #h % LA N 56T M NIAL” FYRLAE , 1%L 2
SR WNSRAT A — ZAR AR L BUXE A7 0E A A8 ek, 0 A A AL SR A 4R LAAHARL A R 1
Tt R AT 2K 05 A 174 [0 7 000 e v 1k Bt e 4 AR — B0y, R R AR T 4 4R 1 2 6 B

(51) [S]IPMA% - ok (RE L VARGSAR A f: BRE RS B IERHEE) , ATRE 3, b B BUL RS
Hy At 2014 4ERRL 55 6 -7 T,

(52) Thomas Emerson, The System of Freedom of Expression, New York: Random House, 1970, pp. 8 -9.

(53) Spence v. Washington, 418 U.S.405 (1974).

(54) Spence v. Washington, 418 U.S.405 (1974).

(55) [R]ZPMO%E - Bdrred  (RE L WHMIRGERA M WAERKWE B IEZHIR) , IR G P, b E Bk K3
AL 2014 4R, 55 7 -8 T,

(56) Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc. , 515 U.S.557 (1995).

(57)  [SRIZMA% - Bk (R E RIS AR 5 B R E RS — B IEREIR) , IR G, T E Bk K¢
AL 2014 4R, 55 9 BT,

(58) James Grimmelmann, Speech Engines, Vol.98, Issue 3, Minnesota Law Review, 868, 880 — 885, 2013.

(59) Miami Herald Publishing Co. v. Tornillo, 418 U. S.241 (1974), p.418.

(60) Miami Herald Publishing Co. v. Tornillo, 418 U. S.241 (1974), p.418.

- 133 -



CFRskokfEirit) 2018 % 5 #

AE, BN TR BERAD T IRARHH I8 A o P PR R 21— U2, 98 R IR 40X N 2
(ATRESR FCH EF BB 20 55 ) B0 8 52 B AH 2 THRARTE UL ih o 1 Bl SE UKk
VRHTIE D S R ARG = RARULIE " 20 S = 07 TR . 7R R I RIIESEER
“ORARHRAET | g AE AR ORI g BT A ] — B B, AEAE R E 58 At R Y
R

5 il = 07 AHSE, P SRR R IE B SRR 5 — A W R B U Y
R AR S KR FUR S B — AR AR SO 4 Wl ) kR 4t U4
MBI NFRIFG o (kB ER R A SOE WO I EE )5
AT A 14 7 A SR o OO AR PR A B AL 1) T A 13 A BRI Y & 5 o
TE 1995 AR — 1 Jl gk b, fi i 125 e 4 5 1 30 Pl e SRR RAEJE 2 S8 B Bl 1 2 e o - 2
—BIESIHABOR B S H AR USSR R )™ A A AR AR P R 2Rt
N F I TR I, T IRVE A 2 — B IE R R P IR L T

Toie 2 N2 B A BIA JE BSCRIOR, ,  FU M T 4R 2 BB B0 T A I e e . AEdY
IV EEF A LR =5 A B HTCHC 7 R0 22 B AT 410 4K 2t 0 X iy 7 1 2% A
FIWr o AR AR E— LSe35 gl ¥ 2k, L A ORI AT 1 7 4R 4R g >R i H 2
—FER AR A P T G B TR SO AT AR A 2 PR ) ARt 4 ) 2 v
& IR 2 A R s N ATIAE ST AR AR AT P R () AR IR Dm A Sl 05 1) i o
AT LR ) FIeR ) s S Al 29I 40) B9 598, PR BRI NBR T 23 B0 B AT 4
P AR IE WIRLE HCAESRAR An B I 1A | R e 20 5 A e 2R 51 [l L) 4] B, 3k L T
IG5 9O ik o U R B 28 DU X 2E e s AL i) HE S e %
FIEEXT AL DO S A ALE E AT T B, X R % 5k
CEHIRT

TEFVGIFIFERE b o5 A B SRRSO, R W ESEAH R A fEfb A 1Bk, (A2
45 b AR BIE AR P RE A 5 =7 B o (AT AR 20 - AR A B 315 (A
At ) bR TR MR SR (HEAHATN Ik, AMIA UL IR 3R B 245 KA
Bl P RE G TR (R R SCRE Ao SRR XA H R R T — RPN R AR —
Tl NFFAEFIE AR F e o (Em bR 2 , ik BEMUAN G 5 R 3 76 58 AR
WX,

2. HiR SR R E RN B 3 F E R AR

G TR I 28— B« 5 P R R i P 6055 9 B 8 BIL e A AR L e 2 fL

(61) Miami Herald Publishing Co. v. Tornillo, 418 U.S.241 (1974), p.418.

(62) Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc. , 515 U.S.557 (1995), p.570.

(63) £l Steven Levy, TED 2011: The ‘Panda’ That Hates Farms: A Q&A with Google’ s Top Search Engineers, Wired
News, March 3, 2011, htips://www. wired. com/2011/03/the — panda — that — hates — farms/ , fz ¥ 15 [3] i} [] [ 2018 -
04-03],

(64) Tim Wu, Machine Speech, Vol. 161, Issue 6, University of Pennsylvania Law Review, 1495, 1528, 2013.

134 -



WAL TR S IR LUKk =], ZHOHERIA AT 5K = W3l 1 55 — f Be—RD
gk =Tt A AT R AR TR E——J8 T 518, Oy RS B 1 r fisi ) 25
PO G VR Ak 26 T B 3 3l BLAS B o0 I AT e 8 5k = A AR #ngs g v 7
LAY o (B, 25k =R AR 3G (BB =) )5, 28I X2 R E S ie4T E
BT o T ASAH RN ? 5 oA — B AR L, SRR - B B 2 A S Ik I fig
Yoo AP NBER, O IR B ik =58 N7y . AR BATRRAFE— L1,
ST () — i e S AURE Y AL M | o) — i A B SRR I AR o TESRE RO B R, R AE
Word Fl1 WPS 3 BTG IH @& AN PE BBV, Sk W 2 280 ) 1 LAk i i i o

VER 81, Bk S A I R ™ LU i LTI AR, 78 2011 4R A5 BRI 2R A A
p4:Z (Brown v. Entertainment Merchants Association ) H1,090) f =5 v Bg B A - “ 265 28 108
T AW ACRIBORES, TCie @ 2l FpPk A, © 510 HET ) B b A0 A S8 AS 10 Bl 3 5
(1 AN R A 1 1 BRI A 07 X R, BT I HR BB I, R IR T R
TR R R T SR PR P R B A AN P A 2 712

RS TS BRI A5 EE U AN L5 — R ATl i i AR 2 AR R T A
CHEARSCE OWHE VI RIS AR ) ARG MR e B I (LL AnBo K 5 M I A i B3 ) 52
TS — 24t 255 B o 32 DA T F 3 LSS — B TR 2 AR 4 "SI RIA S 28 WL
ST TN 2 B F 8 A R

i AR Y (B gt AR R B 23 (8 R v B 1) L, Nk S ) T LA B M
R GRBH I SRR X AR 4 4K | A5 S AR A MRS I 2 B R4 BT dis 25 B R Ok
“HEET IR AR B SRR AR D969 4 H R AR IR B I H RS ) AR
AL VPR BT R Y A 1 E I E B O &R EA BT A [
B WA R TR NTE 7= Groe Tl A e b ) L TR B AN R, BT A SR
AR R SO LA R . SCEAE T B AR AT TR AR
ATTPEH A 0 e IR I A e R PR AR )

P ), A BRI SR BN PIb 2 S0 530125 19 SRR AN 40 01 o) 2 S 3K R 46 2 & 5008
LHEA ) o AR SRR Z A LA AL A, 2 TR A U B o 2 LB
B WSS AR R T R R D LR A SR R, ARG R
RC IO v =aad 0] 1 VAR S A R N & S L RPN A S BT 1 ) I S I v e N
S WARCAENT B3 B 2 1 L TR AR BE S B ORI, A B HERR AR R, HkGZ2
ORI SRR BN IR SO R A SR R R N S I WA R Y

(65) Eugene Volokh and Donald Falk, Google: First Amendment Protection for Search Engine Search Results, Vol. 8, Issue
4, Journal of Law, Economics & Policy, 883, 890 —891, 2011.

(66] Brown v. Entertainment Merchants Association, 564 U.S.786 (2011).

(67) Brown v. Entertainment Merchants Association, 564 U.S.786 (2011).

(68) Brown v. Entertainment Merchants Association, 564 U. S.786 (2011).

(69) Brown v. Entertainment Merchants Association, 564 U.S.786 (2011).

(70) American Amusement Machine Assn. v. Kendrick, 244 F.3d 572, 577 (CA7 2001).

- 135 -



CFRskokfEirit) 2018 % 5 #

WA o FRE SRR BREIE X, 5K 5 | B A A4 A0 S W s, L 2 v 13 ] A
2. BRAAH Tk © & N IR AT ORI, Sk R N 518

SRAE A R TR L T 38 A D04 AR R b AN e e FZ 8 A, T2 Y5
ABLSE, #5Z, JHEE R A h B THERIE AR TRy S B 2 K i
FRAL G ARMTY IR BAT NP TR, XA W RN AR AR MER B . =
W H AP e — ARk P s 7Y F RN BRI R R R . 7EX
MO, RIEBUN SR AR A B AU

= EEEAERL WA BN T NS’

o R W58 BRI A B RIT e, AR KR LA EXL ., BREFY)
FAEME—AJT, JF HoxX — A Bl PR MER G . AT, 7 A2k 5" M AT 42
BRI AR L EAAEAE I AR 7 B — 2 RIS ORI AR R A AE Y, A
B B T HA TR RN 52 F 18 H AR IS R B S R A 7

— RS S SRR B OT A6t BE 72 A RRCIRA ) R S, IR R B T A AR - WA
U AT B9 5 2R H 4 P AR 73 AR S T AN T S, S T SR B RO 25 i Dy
AR I TR I LS B A ARSI i o A R i S, AR A R TR AR I
HI PR AP X — [, — R il AR 5 AL AT ARAS (il 124 T e 74

SRR EEP L WERLEEE PR AL SR A ERELFEAR N, Fit
H H T ZOC DL ORI ol 12 IE 2 A b 19 A B =100 AN 2 3l A ) ] T 8 106 1) W AR
YL M AR T A O S WA IR R R — IR A HE TR T
NBIRCR], Sl e AT AR b BRI A B . PRI, 5 & A L2 AR BERS 7]
AR TG =5 R A WA, B3R A ARS8 A B 2
TRy e R NIFRIAANE 22 2 M G AR LY CUn S A6 195 2R L DL o P I 2 K A
IR R ) YRR AT RERIOAE N B8 s Rz, RERIAA R H TN, Big L2 4
T BT AR WA ISR, A7 T R LA TR ™ — SR B

SRR B AL, AR PP AR R M-S AR A BN, PR SRR AR ME AR A fR 3

(71)  Stuart Minor Benjamin, Algorithms and Speech, Vol. 161, Issue 6, University of Pennsylvania Law Review , 1445 | 1456 ,
2013.

(72) £l Toni Massaro and Helen Norton, Siri-Ously? Free Speech Rights and Artificial Intelligence, Vol. 110, Issue 5,
Northwestern University Law Review, 1169, 2015. Toni Massaro, Helen Norton and Margot Kaminski, SIRI-OUSLY
2.0: What Artificial Intelligence Reveals about the First Amendment, Vol. 101, Issue 6, Minnesota Law Review , 2481,
2016,

(73)  [SE]RIATE - Pl CHMSER B BIERNT)  HIRE QR I FE SR E) B, v E B
R AL 2005 4ERRT, 55 414 T,

(74) Toni Massaro and Helen Norton, Siri-Ously? Free Speech Rights and Artificial Intelligence, Vol. 110, Issue 5, North-
western University Law Review, 1169, 1175 -1186, 2015.

(75) Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, 584 U.S. (2018).

- 136 -



i P £ 2 5 AL SR A 1Y Bmar , SR AH 2 T8 — S ) 1 ISR B R X S
IRl AR i T EARN, HIREE D S ie2 2R . TR EAN T, Bk E AR
A A —Fhite, ENERT B A B TIE ik B A N Rik, RS rE Bk HiE R 2
NHEAT IR T H” il R X — 2 40, (HM™ RSB R & &AL &, A N Z 18] 1Y
XN R R R AT 1o P9, RE BA R BB AT AT RE 5 A AR A 2
BRASER LR, S5, R RENEIRMA TR HE S &AL, Hik, K &5#
A FAN AT R EA S A

BT ARAS ] T T30 518 A R A . W ARALAE— @ FRBE ARl AR
PREAR I B 70 1969 4F, TR T HE X —H7 24 R AMREAA, f5e 8 7k e 1 7 DA 3R T X T AR
AL IR AR R MR A LT #5510 A R - I,
B8 H HE VAR AT AR ——T1 A & | 1 —— R ACH] 707 ) SRR 3, 8 AR A )
AW AR——T A A 5 & —— Al REA Rl A RO SR B 0y ) e R R
“VERIIGUT R AL SRR B UE T i TN Bl T AR UL AR
BEEA RIS A STENTARAY 23 EN WA 7 B 5 T2 R BE AR F2 IR 31 B
ZHF WEARIBCE 205 2, AR S5 L

WEARAAL F A R AL e AN S Tk 5 & 1) B R e R E S RN AEN
B, MUL@H, —2 NE IR RAAEE S ¥ E X E2 RS SOET 5 e  HUUR X
BB HAb T AR PG B AN S B A AME AT 32 NG UK S IR AT & A2
JITA AR ARG S IO T A (B A B A RN e 7720 g — D T, — SE IR NN 45
TSRS W ARG 25 5, IR TC1 HoR E W L SR I 52 B PR o R W ARAS o7 4 AR 25, B 2R
— FU T G RS U B XA ZRIE A U IE A (A T8 Byl ) 55 RS S A
[FRERT LA B R Ao Fome SRS D AP vk (LA S AR A AT AR N 248 i F1R4TIT T
— I ] R SR (A 2R SR s N TR RBIE 2R N) I F B RE%
PR A £ T A ST AR, I8 A BTN 252 B LR 5

VENEL T A i RS I A, KT FH AL vs. W ARAS A2 R 8% 5 N TR e
(Strong AT) 5 1842 5 W A2 AP [T a] DLSR LA 4 9 N T RE RIVIE A Y T8 AE (Ar-
tificial General Intelligence , f&]FK AGL) , & /&A% T £ A TR HE” (Applied AD) Z5JE

(76)  AARE BT B KRR SE EF 8 A ), CAERIEERIFE) 2012 4F55 13 555 2 1, 56 337 -
382 L,

(77) Red Lion Broadcasting Co. v. Federal Communications Commission, 395 U. S.367 (1969).

(78)  Z: WL Tim Wu, The Attention Merchants: The Epic Scramble to Get Inside Our Heads, New York, Vintage, 2017. Thomas
Davenport and John Beck, The Attention Economy: Understanding the New Currency of Business, Cambridge: Harvard
Business Review Press, 2001. Jerome Barron, Access to the Press-A New First Amendment Right, Vol. 80, Issue 8,
Harvard Law Review, 1641, 1966,

(79) Alexander Meiklejohn, Political Freedom: The Constitutional Powers of the People, Santa Barbara: Greenwood Pub
Group, 1960, p.26.

- 137 -



CFRskokfEirit) 2018 % 5 #

55 N R BB 55, BRI AT LUMEAE AR BT A AR N RE 50 (4853 FICHLAR ) 25
BRI R REANA SR AEE TR BT AR Hlae A7 ol LUSEAR 5 N T BERY—F .
FURBREE « B3 v B4 F1 Open AT S5 ZUHH LAY ol BEHCIU NS Y, B2 58 A T

BRES

s N TRRES I8 A m R BAIHESEE N7 5 RN BT SRIEMLE, A TR e
FEC N G AN T REE SR 1o I N7 905 A, 5 A R REJCIE W Bk JE NP
A REAR B (EE I ) Ao R R RO, I A5 SR A 503k 25 [ T 3 e
SCEBERR R o H558 N TR RERIRA— K, — D IIRIME (i 5 FIAE AR S AN K—
BE—FERY“ Las N7 SIRSZIR, B A2 56 ] BEAR 2 H R AR — A N7 BEis ™

(EARE AR N 19— 10, 8 N TR BB W e U5 IHR 5k e  HLas Fe i, 4
Z S N TR REDIRAGR AN o 1y ELS AR iR A0 2 A 3" A8 R 5 FERE ML, 5
THRBEEME M RN W1 5 Fe e 28y A Sh PR B B2, o SR E E 2 4k
N'THE,

SN TR RER SIS RN B 518 A A7 0GR AT RMTHH R IBCA [t 3 SR ik
B, MR BT T AR 5 T RE AT 0 2 518 H i i 2 o (H 8o i AR i
ESURPAIE N FIE B i R AR R R 2 P — UOE ATCIRIR ., MF IR I A 5
KE A THE BN F I NANZE LA L, #2 5 AN E b AL 58 LA X
gro BLEICH A TR BEATRIR , SO RY Sivi V. b Whexay, 11 5 A BERL Gl ik
FIARHY Allo #B 2 JCRRFGIERE £ o X S8R 0Bk BT MORIR A KAR Z RAEVEFT
AR FIR N AN BB R, LA e — 7, B A T gl i
T RMER, A4 X 88 AL | LR AR AR S AR TG 5 1 A, AT AN BEBCR 2
N ARG I QAR AR A A A R R AR IR A TG s N TR e
Z BN AR NI IR SR FRE [ 2P A A 2R N7 R A 22 587 BT
—HeEI

B R HEANL vs. WTARAE” (958 32 SCHE I 2 /0 B Tk i EIRIE3R . AR s
KEEANL, FIE A R RS A AR HRAIRIS, Big N TR L A" el s
B, T EICE ERRSS T B R AFB A i (B 20 n] BRI e S A0, N EAT]
ST ANLSZ RIS o AEANSR A E T ARAS AL, A7 0 (L A9 15 5 R 55 98 X W AR 22 B
I, 5 T RERY 5 18 R RE BOIE X AR A RSO B, A% 32 3 598 Bl
o MRIEIZAE , BL e N T BRI ARG , 0K 28 P 20 A 2B AR AT U ELAY , (R4 17
BB R

(80) EZIIE, S A EBKRIZE (AT RE) , SO & Bt kL 2017 4Rz, 25 112 - 115 5T 5 TRBHF 5T Bt 55 4«
CATERE : HRE AN TR AT INT) , AN R ikt 2017 4Rz, 28 14 - 16 L,

(81) £ Miles Brundage et al. , The Malicious Use of Artificial Intelligence; Forecasting, Prevention, and Mitigation, Feb-
ruary 2018, https://maliciousaireport. com/ , fi it 1Jj 0] i [A] [ 2018 — 05 =28 ]

(82) Toni Massaro, Helen Norton and Margot Kaminski, SIRI-OUSLY 2. 0: What Artificial Intelligence Reveals about the
First Amendment, Vol. 101, Issue 6, Minnesota Law Review, 2481, 2494 , 2016.

- 138 -



2

ARSCUHE T35 BUHR 9 — A A ) B — A R 52 508 Al AR, DLERE
——tt 2K FHE— R E A 2 B F I —— N R ML, SCE D i 2
T SCRFRC T RISL AR T TR K E B AL SR W ARAS AL S 32 SCaE B
R AS o T SCHER I AT RE . A SO s AR B T SO 7E R R B A BTmk, H
e ARSI VRLAE T TR 7 A AT TR, B3 1 MO 2 TR A1 222 R e L, A o 22 v
LR g A R OT AR R . AT T UL XA R SIS LAY R — R IR L A fE—
F3 KR AT DRI A A0 i ") B BB BRI, R TE L F iR A VR N Sk
AL A AT A © AR E S IR ATEA A T, BLE A2 e bR 7 b A b B X
AR A0 AR BOE 7 X R —MEARE S A R

[ Abstract] The role of algorithms in eveiyday life'is increasingly important. In the Unit-
ed States, free speech has become a “wild ¢ard™ for giant companies to sesisialgorithmic regu-
lation. They argue that how algorithris_operate and show their resulis equais’to an individual ’ s
expression. Therefore , régalating algorithms equals to infrisiging upon one’ s freedom of speech.
This stance has-been stipported by court decisions¢{Freedorr of speech has become an insur-
mountable threshoid for regulating algorithms. By reviewing and analyzing the current discus-
sion, this article argues that the current approaeh can be labeled as essentialism. It divides the
question of “whether algorithpasys \speéch” into two sub-questions: the first is the question of
subject, which focuseson wheihier algorithms can be treated as a “person” ; the second is the
question of object, ‘hichysiudies whether the result of algorithms can be treated as “speech”.
While the opponents of algorithms have the edge on the question of subject, the proponents rel-
ying on precedents such as newspapers and video games have prevailed over the question of ob-
ject. By exposing the limitation of the essentialist approach, a “listener-based v. speaker-
based” approach shows the possibility of transcending the essentialist approach, and might be

more pragmatic and helpful in dealing with the extended problem of algorithm and speech,

namely Strong A’ s speech.
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