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[19] See Antonio Cassese, Paola Gaeta and John R. W. D. Jones, The Rome Statute of the International Criminal Court: A
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36) Roxin, Strafrecht AT, Band II, 2003, § 8 Rn.12 -16, 27, 30.

37)  Jescheck/Weigend, Lehrbuch des Strafrecht, 5. Aufl. 1996, S. 648 —649.

38) Roxin, Strafrecht AT, Band II, 2003, § 8 Rn.22ff.

39) S ULBARE R - (O R 2 2% T A S0 TR o S0 SR WA ), B N R A 2R A A 2011 AR R, 5 35 T,

40) L LA CHEA IR S BORTE 51 A0 A0 iZE AR 3R ), ORI TR 22 23y (A 2 B2 i) L2014 48585 10

413 SRR OB S S BOR 56 2« 2R 3004 9 v 30 % 50 3 BT —— P W95 38 T i R IT) , (b dh ik
202013 4555 ],

[42)  Vgl. Stratenwerth/Kuhlen, Strafrecht AT, 6. Aufl.2011, §12 Rn. 18 -19.
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(43) Prosecutor v Milomir Stakié, case No IT =97 =24 — T, ICTY Trial Chamber Judgment, 31 July,2003, para 421 - 427,
438.

(44] See Neha Jain, The Control Theory of Perpetration in International Criminal Law, Chicago Journal of International Law ,
Vol. 12, No. 1, 2011, p.177.

(45] Prosecutor v Milomir Staki¢, case No IT =97 =24 — T, ICTY Trial Chamber Judgment, 31 July, 2003, para 440.

(46] See Prosecutor v Milomir Staki¢, case No IT =97 —24 — T, ICTY Trial Chamber Judgment, 31 July,2003, paras 468 —
498.

[47) See Prosecutor v. Thomas Lubanga Dyilo, Decision on the Confirmation of Charges, Pre-Trial Chamber, ICC —01/04 -
01/06 - 803 —tEN, 29 January 2007, paras 1 —12.

(48) See Prosecution’s document addressing matters that were discussed at the confirmation hearing, ICC -01/04 -01/06 —
748 — Conf, paras. 30 — 33, 38 - 41. Prosecutor v. Thomas Lubanga Dyilo, Decision on the Confirmation of Charges,
Pre-Trial Chamber, ICC —01/04 —01/06 - 803 - tEN, 29 January 2007, para 322 - 323.
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[49] See Prosecutor v. Thomas Lubanga Dyilo, Prosecution’ s Closing Brief, Trial Chamber I, ICC -01/04 -01/06 - 2748 -
Red, 01 June 2011, para 61.

(50) See Prosecutor v. Thomas Lubanga Dyilo, Decision on the Confirmation of Charges, Pre-Trial Chamber, ICC - 01/04 -
01/06 - 803 —tEN, 29 January 2007, paras 329 —-331, 342 -367.

(51 ZWHRTF Ok 2ag ), T B A2 7] 2008 4R A, 57 438 BT,
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(52) See SEPARATE OPINION OF JUDGE ADRIAN FULFORD, ICC -01/04 —-01/06 —2842, 14 March 2012 paras.7 —11.

(53] SEPARATE OPINION OF JUDGE ADRIAN FULFORD, ICC -01/04 -01/06 —2842, 14 March 2012 para. 16.

(54) R AR W, 0L See Jens David Ohlin, Elies van Sliedregt, Thomas Weigend, Assessing the Control-Theory, Leiden
Journal of International Law, Vol.26, No.3, 2013, p.729. Xf F 3% 4~ [a] il 85 8, 2 0 F 444 . G B bRl
BOSEARIR S SEAE ) , BBR M R G ORISRk 3FI8 ) (58 33 ) , JL U R i Mtk 2013 440, 55 653 TTLLF o

(55) See Prosecutor v. Thomas Lubanga Dyilo, Prosecution’s Closing Brief, Trial Chamber I, ICC —01/04 —01/06 —2748 —
Red, 01 June 2011, para 65.

[56] See Prosecutor v. Thomas Lubanga Dyilo, Closing submissions of the Defence, ICC - 01/04 - 01/06 — 2773 — Red-
tENG, 15 July 2011, Trial Chamber I, paras 63 —64.

(57) See Prosecutor v. Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute, Trial Chamber 1,1CC —01/04 —
01/06 -2842, 14 March 2012 para 999.

(58] See Jens David Ohlin, Elies van Sliedregt, Thomas Weigend, Assessing the Control-Theory, Leiden Journal of Interna-
tional Law, Vol.26, No.3, 2013, pp.731 —=733, 734.

(59) Gerhard Werle, Boris Burghardt, Foreword, Indirect perpetration: A perfect fit for International Prosecution of Armchair
Killers?, Journal of International Criminal Justice, No.1, 2011, p.85.

[(60) Roxin, Crimes as Part of Organized Power Structures, Journal of International Criminal Justice, No.1, 2011, p.198.
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(61) Roxin, Strafrecht AT, Band II, 2003, § 8 Rn. 105 - 107, Also see Roxin, Crimes as Part of Organized Power Struc-
tures, Journal of International Criminal Justice, No.1, 2011, p.198.
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[63) Roxin, Strafrecht AT, Band II, 2003, § 8 Rn.108 - 112.

[64] See Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on the confirmation of charges, Pre-Trial
Chamber I, 1CC -01/04 -01/07, 30 September 2008, paras 1 —36.

[65) See Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on the confirmation of charges, Pre-Trial
Chamber I, ICC -01/04 -01/07, 30 September 2008, paras 496 —497, 500, 511 -512, 515.

[66] See Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on the confirmation of charges, Pre-Trial
Chamber I, 1CC -01/04 -01/07, 30 September 2008, paras 500, 506, 509. ¥ JE+5 H , 78 W8 KL &7 £ 1 Hl e o B
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[67) See Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on the confirmation of charges, Pre-Trial
Chamber I, 1CC -01/04 -01/07, 30 September 2008, paras 490.

(68) See Concurring Opinion Judge Van den Wyngaert, para 52.

[69) Roxin, Strafrecht AT, Band II, 2003, § 8 Rn.114..

[70] See Osiel, Making Sense of Mass Atrocity, Cambridge University Press, 2009, pp.99 —102. Quote from Neha Jain, The
Control Theory of Perpetration in International Criminal Law, Chicago Journal of International Law, Vol. 12 No. 1,
2011, p.194. AR K5t 525 L W 5, See Thomas Weigend, Perpetration through an Organization-The unexpected career
of a German Legal concept, Journal of International criminal Justice, No.1, 2011, pp.99 —100.

(71] See Neha Jain, The Control Theory of Perpetration in International Criminal Law, Chicago Journal of International Law ,
Vol. 12 No. 1, 2011, pp.194 —195.

[72) See Osiel, Making Sense of Mass Atrocity, Cambridge University Press, 2009, p. 101. Quote from Neha Jain, The Con-
trol Theory of Perpetration in International Criminal Law, Chicago Journal of International Law, Vol.12 No. 1, 2011, p.
194.

(73] Thomas Weigend, Perpetration through an Organization-The unexpected career of a German Legal concept, Journal of In-

ternational Criminal Justice, No.1, 2011,pp.99 —101.
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[ Abstract] The differentiation between the perpetrator and the accomplice is a histori-
cally difficult criminal law issue. It is even more difficult in international criminal law where
joint criminality is more complex and different properties of legal families are intertwined. Ini-
tially, the theory of Joint Criminal Enterprise (JCE) was the dominant theory on this issue in
the practice of international criminal justice. However, the theory of JCE tends to be subjective
and expansive, for which reason it has been criticized by many judges and scholars. Against this
background, the control theory originated from German criminal law theory, which combines the
subjective with the objective and the factual with the normative, was introduced into internation-
al criminal law. As subordinate concepts of the control theory, the theory of joint co-perpetra-
tors and the theory of organized control began to gain application in judicial practice. But doubts
and criticism also ensued. As the logical premise of the theory of joint co-perpetrators, the dif-
ferentiated system of perpetrator and accomplice and the criteria of this system have been put in-
to question, while the theory of organized control has the unsound tendency of over-substantia-
tion and the potential crisis of logical inconsistency. The theory of participation in international
criminal law should not be simply based on available domestic theory, but should be constructed
by suiting measures to local conditions and based on the character of international criminal law

at factual and normative level.
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