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[ Abstract] Different from that in continental law system, the liability for restitution in
the common law obtained relatively independent position after the 1930s. The factors leading to
this phenomenon include, on the one hand, the increasingly strong demand to rectify unjust en-
richments resulting from involuntary transfers in modern commercial society and, on the other
hand, the limited space for the application of rules on liability for restitution and unjust enrich-
ment resulting from the insufficient explanatory power of the theory of contract liability and tort
liability. These two factors interact with each other and together contribute to the independence
of the liability for restitution. However, scholars in common law countries have put forward vari-
ous theories, including the big contract theory, the vindication of property rights theory, and the
unconscionability theory, to criticize the independence of the liability for restitution. Some of
these controversies are caused by the common law’ s own traditions, while others are shared by
the two legal systems, but all of them reflect the unique status of the liability for restitution in
the complex structure of private law. The development of the law of restitution in Anglo-Ameri-
can law can be taken as reference by China in the formulation of the relevant provisions of the
Chinese Civil Code: the Code should contain a general provision on unjust enrichment and de-

tailed provisions on various specific aspects of unjust enrichment.
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