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(1) MRDIIE S W B - (2 vl Ek otk i 1k 5 R 0 7 2 Je S ——— A A AT HE S ) B i34 , € oy 15 12 27 ) 2007 45
B4,

(2] TERKEE R ESCEAGE A, T 30 A AT 2P ML A D8 R i o o i A% 58 119 1] JB A0 £ 3, L 6 3k
FARBEEIS REIE) , B AL 2009 4F R 38 330k i A DX 2y SR PR I, 25 UL Calabresi & Mel-
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(4) KTF“MALZL” (enabling law) #9138, WL Hansmann & Kraakman, What is corporate law?, The Anatomy of Corporate
Law: A Comparative and Functional Approach. By Reinier Kraakman # et al. New York : Oxford University Press, 2004.
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X ( Easterbrook , Frank H. and Daniel R. Fischel (1991) The Economic Structure of Corporate Law. Cambridge, MA ;
Harvard University Press)

(8] Roberta Romano, The Genius of American Corporate Law, AEI Press, 1993, Chapter 5, page 85 —118.
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(10] Henry Hansmann and ReinierKraakman, The Essential Role of Organizational Law, 110 Yale Law Journal 387 - 440
(2000).
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14)  Jeffrey N. Gordon, The Mandatory Structure of Corporate Law, 89 COLUM. L. REV. 1549, 1556. (1989).

15)  Melvin A. Eisenberg, The Structure of Corporation Law, Columbia Law Review, vol.89 (1989), pp. 1461, 1464 -70.

16) Jeffrey N. Gordon, The Mandatory Structure of Corporate Law, 89 COLUM. L. REV. 1549, 1556. (1989).

17)  Mark Roe, Sirong Managers, Weak Owners, The Political Roots of American Corporate Finance, Princeton University
Press, 1994.

(18) William Roy, Socializing Capital: The Rise of the Large Industrial Corporation in America. Princeton, N.]J. ; Princeton U-

niversity Press, 1997.
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(19) Masahiko Aoki and Hugh Patrick (ed. ), The Japanese Main Bank System , Oxford: Clarendon Press, 1994 ; Ronald Gil-
son and Mark Roe, Understanding the Japanese Keiretsu; Overlaps between Company Governance and Industrial Organi-
zation, Yale Law Journal; V. 102 —4, 871 = 906; Roe, German Codetermination and German Securities Markets, in
Blair and Roe eds, Employees and Corporate Governance, Brookings Institution Press, 194 — 205; Mark Roe, Some
Differences in Company Structure in Germany, Japan and the United States, Yale Law Journal; V.102 -7, pp. 1927 -
2003 ; Roe, Political Determinants of Corporate Governance, 2003.

(20] Allen, William, Our Schizophrenic Conception of the Business Corporation, 14 Cardozo L. Rev.261 (1992 —1993).
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(22) Robert L. Hale, Coercion and Distribution in a Supposedly Non-Coercive State, 38 Political Science Quarterly (1923) ;
Hohfeld, Wesley. Some Fundamental Legal Conceptions as Applied in Legal Reasoning, 23 Yale Law Journal 16
(1913) ; Hohfeld, Wesley Newcomb, Fundamental Legal Conceptions as Applied in Judicial Reasoning, 26 Yale Law
Journal 710 (1917).
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[ Abstract] Conventional wisdom takes the enabling rule in business organizational law
as promoting freedom and the mandatory rule, limiting freedom. Scholars of legal realism and
critical legal study, however, believe that the limitation of freedom comes not just from manda-
tory rule, but also from enabling rule and that mandatory rule could also promote freedom.
Scholars who accept conventional wisdom often advocate for increasing enabling rules as a means
to promote freedom. In fact increasing enabling rules could limit freedom or even harm the basis
of freedom. This article argues that the legislative decision concerning the choice between the
enabling rule and the mandatory rule should be based on their actual implications, rather than
on the false causal relationship between the rule and freedom. In fact, only when the legislator
abandons such a false assumption to reveal the real hindrances to freedom and tackle these hin-

drances in legislation and judicial process, could law truly promote freedom.
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