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(9] Council Directive 89/592/EEC of 13 November 1989 coordinating regulations on insider dealing.

(10) Directive 2003/6/EC of the European Parliament and of the Council of 28 January 2003 on insider dealing and market ma-
nipulation ( market abuse).

(11)  Commission Directive 2003/124/EC of 22 December 2003 implementing Directive 2003/6/EC of the European Parliament and
of the Council as regards the definition and public disclosure of inside information and the definition of market manipulation.

(12) Commission Directive 2004/72/EC of 29 April 2004 implementing Directive 2003/6/EC of the European Parliament and of the
Council as regards accepted market practices, the definition of inside information in relation to derivatives on commodities, the
drawing up of lists of insiders, the notification of managers’ transactions and the notification of suspicious transactions.

(13)  Judgment of May 26 1977, Court d’ appel, Pairs, 1978 JCP I NO. 18789 (1™ case).

(14)  Judgment of Apr 18 1979, Trib, gr, inst. , Fr., 1980 JCP II NO. 18789 (1™ case).

(15) Article 1 of Commission Directive 2003/124/EC of 22 December 2003.
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(17) CESR’s Advice on Level 2 Implementing Measures for the proposed Market Abuse Directive.

(18) JRE3C K : “In deciding whether a piece of information is precise, the following factors are to be taken into consideration: A.
The underlying matter or event to which the information refers is true or could reasonably be expected to become true in the
future; B. The information is specific enough to allow a conclusion to be drawn about its impact on prices. ”

(19)] The Committee of European Securities Regulators, Market Abuse Directive;Level 3 - second set of CESR guidance and in-

formation on the common operation of the Directive to the market,paral.3 ~1.5.
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(20] Brudney, Insiders, Outsiders, and Informational Advantage Under Federal Securities Law , Harvard Law Review ,vol. 93,
1979, pp.322 -329.

(21) 530 F.3d 1085 9th Cir.2008.
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(23)  HPLJECH . “In each case, then, whether facts are material within Rule 10b —5---will depend at any given time upon a
balancing of both the indicated probability that the event will occur and the anticipated magnitude of the event in the light of
the totality of the company activity. ”

(24) FREWHENRIES F—E XL THEREMANZ, 485 U.S.224, 108 S. C.978, 99 L. Ed.2d 194 (1988).

(25)  JRE3CUNF “-+ -+ materiality” will depend at any given time upon a balancing of both the indicated probability that the event

will occur and the anticipated magnitude of the event in light of the totality of the company activity. ”
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15 8¢ (¢ ) %35 B 1 TR 27 09 B0 S5 I 25 B9 AT A2 B0, 1 I 35 3t 38 o 18R (B0 24 AT e
23 ) AT IRIE A 1T E SR 58 B 0 N BT LA R B R (H T S T B B R A 5 3k O b
ATTIE T, DU AH 24 0 B 23 X6 12 56 UE 25 (0 0 46 5 S EE R R i o ) L A A e R S0k B
Fefm B BR o (R — Rk A I PR ) 3 G I, AR P R 5C B T R A SR 4 1 B 5 A1
B, LR A5 I8 0% 2 HLAG 1o 1 1 LT 500 1 R 2 80 ) e ik )

CPHFIH BRI T 22 BAR M E B T — 248 5] e84 2 N E LB
A ) 2 ) e v 2 S SR i R

B Z B R LR B MDA S O X FRIE . KT ARIFH S
BRI C A BT S s AT SR S B SR R AN %K
Gy A S BB R I LLSRHE I AE 4 07 SR R R T A L I B 7 Lk 30

BB SRR R R . 185 F R B O A T R A U % 41 B
PRAE o BP0 T B s R A AR B O AN B, B T RRAE R IZ, M A A ) (B R R A )
T — 25 A0 AT AT A AR BT i, N O R I AL, B R A D OE R AR S
ST PN B RO, B T O R N R A xSy ELARTIS R SR, LR B B R A T 4l
J& 15 N BB ) A B M B LA R TG SR B 1 i 58

(34) Bk CBMBITIIE 3 15 B S8 N 4238 55 K 4% %8 AR 25 PR 377 ) , 2K hitp://libsvr. sfi. org. tw/download/knowledge/99 %
E5% BA% AT% E8% AB% 87% E6% 9C% 83/0827/% E6% AD% A6% E6% B0% B8% E7% 94% 9F% E9% 99% A2%
E9% 95% B7% £E8% AC%9B% E7% BE% A9. pdf,2011 428 H 17 H,

353 PRI CE g R U E T R A SR VT AT A HLAE ) B UL 2007 4 11 AR, 58 595 - 601 T,

36 NHESC 5yt HRAL A G 45 E [ PR A A BRZS R A R IR AR 5 45 (2004 4E 4 7 2 H % 2004 47 A 8 H) %5 58 =59 Ti,

37) PIHESE S AL AT 6 R AR [ B B AT B2 W) Y AR 5 15 (1995 42 8 1 5 H ), 4 235 - 236 1L,

38)  PNHEAS Ty W ARG A SRR A B m) M A R R 15 (2006 4 9 H 8 H K& 2006 4F 12 F 14 H) 55 20 -21 T,
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AN 78 43 2 IR Ok 58 B A TR0 A Lo
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Bl U R I R UL A, 2% A R IOR, R AR b S e M S, K B H R R R, I 5k
FE RN B, &S5 A B E D)L AT AR, Sk BT R B B AR 2 AT
T I 3%

WAL IR, LA T B A SRR (R T AS B 1 A R HELDE DA B R R IE S 5 AR
EX Jr o “ HARMME B A LOZE B oMo A g . A8 — B RS M HIRMIEE L E
WIS M 5 B T BE T ATEAR T B B 2 A IR SR I M A% A R TE 6 B AR B, )
17 IR B DA R 2 L A EL AR L o T B R R IE 5 O A% 1 T R R R O LR T
S AT REvE B, R PR E B A A IR R A Z T ARG IE RN Z R T
S A8 4% BAR AT REBOA & R T AR B .

(Z) 24l i3 3%

PRI 2001 452 Al 35 ) & — 3B KA Wk 35 T Al CUE SR k7= 5 5 TE N 4
AN FEREY S T SRS 9 THLE T UESR W R AC 5 M B A B . MR AR (A AR ) AR
1042A 5%, “ PIHEAR B 15 10 J2 A O 28 A% T 2& il L — HLR 28 AN &, — 4 B K 01 7%
B X G R A A% B (R R AR T RS R A R . T ORI B R N A L A
SR MR SR AR A TR R ] R B B E T . MRRW AR ST ENE RS
FE 2003 4756 F N HESE ) 1 4t v, BH B BORE G B R VR D N AR B — A B A
et as I B AR RO B TR I N R B R B —, R BRI
15 S A Z0T L 4% W o k7 8 (5 A5 P 5 S 4 I W A8 1 O R o R AR T 2 R R X
Fe 28 Gy HEAT AR I — J7 BT RE TC VA UE W N R A R R e kT, R O AR — o R L, AT 2
PR 2 AT AT N A B TR, AR 5 NS B S AT O AT I 0 I %
SIS R RS B AL R R 22— 2 ASIE Y b /N Sk 1 R L O
TE 2 75 A8 B P9 15 B s B A X ) (40

IR E R AR A TF M E KOk R AR WA X T e, H
CRIEZS TR ) 55 131 2005 PN R0 B I A2 8 « R 2 1 K 38 T 300 2 % I 55 400 46 7 A 50 J
RO ARG B o TEINE R IR N HE 58 5 I R R A I QUESR ), i i 22 Kk A 1Y

o

(39)  NHEZC 5 HHRAL A % 45 1 [ BrAk LA BR A W) B9 BT IR & 5 (2004 4E 4 A 2 H % 2004 47 A 8 H) 5 60 61 T,

(40) JR3C K. “The additional requirement would make the proof of a contravention to a criminal standard more difficult. In some
instances, it is not possible to identify the precise information that a defendant possesses. Rather, the prosecution may need
to rely on evidence of the defendant’ s access to information and inferences from that person’s conduct” (para.3.7.2). See
Australian Government, Corporation and Market Advisory Committee. Insider Trading Report, 2003 ,11.

(41)  JCH :To introduce this requirement could unduly narrow the application of the legislation and create artificial distinctions
between what does and what does not constitute inside information.

Australian Government Corporation and Market advisory committee, Insider Trading Report, 2003 ,11. Para.3.7.3.
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1. B R R B 53 47

5 [ B DA 1l N e 58 B IO B O Y L K, AN (IR D LR R S s PR O R
A —E BT RAF Y 7] A A 7 S8 N 58 By A SRR ] ik R TR 52 5% [ R A S [
PN A 5 PR S PSR I A R T I AN I — A vk i e i R 9k 2 R A
J& B ARTE B 4

JE 28 1k N FE 52 5 HRE AR e P 00 T 1934 AR QUEZR 2 5 i) 465 10b 453, 1% 5% K i 5
A o B R 2 I A A S I R T T R SR T AR S PR T R M E AR
FRARSCROR X E R PERE AT R o o A B ) 19135 9 A e, 0 T R 1 0 2 O DU 38 o 5 38
ko SEC v. Texas Gulf Sulphur Co. 5 J2& HAT H R 0 1 4 1) o IR 25 — a8 [m] 3k g 76 7% 58
Xt E PR A E S T nT RE R R R AT ) AR e o A BEIA T - SRS A —
R 2 I ]2 75 HA RulelOb =5 Fr R 2 B R, B2 R T2 55 50 K A 1 W REE , Moz 53 5K
AR SRR A B 08 TR 2 W Bl A5 W AR T AU Y 5 2R

75— B AR U 2 Bl J& TSC Industries Inc. v. Northway Ine. — 58,040 3¢ [ B e o 15 B¢
FEHA P X A AR BAFERME" B F LRI T — AR — Bt e ) 3 S

(42) 401 F.2d 833,849(2d Cir. 1968) Cert. Denied, 394 U.S.976(1969).
(43) 426 U.S.438, 449(1976).
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ARAEA RS I 7 A S B 1) S 35 RS2 o b ZBAF 3K 2 — T SEE 7 1) AT RE AV « 7 — > B 119
JBAR T oK, 2 TR 35 T Y o S 0 B B L F 2k BT A AT AR R B AL R R R Y
KAE Basic v. Levinson — 545 vhr | S8 [ I 5 o 16 g 2t — 20 48 HH 07 10 0Bl o ROV g s o - B 2R
HE—FE X 2% AL AR SR R A S T AE A U TSC S S B O MR bR e nT DL RS . X T
FEAR SR EJE T P S 8RS R SRR S IE | i 5 Be 51 ik SEC v.
Texas Gulf Sulphur Co. ZEH“ JLAR /MR BE ™ bn HE , TA S B R W 2 A — 4 S 1 [ 087 5 5
1 5 A B AT BB B2 o R TR AN 2 WIS Sl b T o A R e R ROk LW E 7 480 d T L
5 1] 2 DA S0 B B8 5 3 1) 80 BT R i A 7 A G B R W R O SR E R Y T A
SRR HAE HER A SERE U B R S SR AR TR AT BB TR E I B R
DU, BT LA 05 ERY Eod i BRI AT EL R 25 9 A B RV i 47 255 20 #r o

HAS KRR M 25 ] 52 56 [ A0k 52 R, R JBOKS ff 7 PR 28 5 I8 I IR OF AR
Peh — I AT ZR 5 i o

DA S 8O3 ] R T T Ol 32 1 8 110 T K, SR B L 2 A T 1 Bk R — b oL ik
e o QAT BT 3t , IR S A 005 R WA Tk [ B Rk R I, R N RS LA E R R
FRE" o ¥ B Be Xt N 4 15 B 0 27 PR, A8 20 1 38 5 % RO L BREHLHE BR £E 51
WRYH L5574 B 2% 61 2 (CESR) 45 iy, W 5 A5 B 1 B “ WA sl ™, 5 2% 18 w4~ R
(1) A5 BT 48 1Y 2 10 S 00002 5 9, s B0 2 LA T R o 2 Jhy 25525 (2) 15 B 20 2
i FLAA, DLECT RE RS A% %45 JBORF 32 WIE Z5 10 M 9 2518 470 ol it mT LAHE BB e KB 22 i L
ZORWF B HAMER TR, R 2R BIPIA H I 50—, W15 B T & J ek, B 20 4 5%
FWATAE R AR B OGE, DI PN 4 15 85 0 5 A% 1 2 UL 7 R0 A 55 A DX 5 50—, PN
i LA PRS0 Z5T 8 ) R 008 R I ) EL R T 2, BT B 408 40 LA R 32 ik 2 0 A% O 4598
JLE 1993 4RO 05 3% ) 55 56 Z8 " AR E " AE N (a) SHESE ISR 19 K47 Ak
— BRI K AT NA R, I 5 A S A ISR AT A TG 5 (b) Bk HLER ; (¢) B
ARTT 5 (d) PLRAER AT, 7] G2 XFHIESR 1 40 46 3 T RS R A9 5 B o o 2R 4
F A BT R MERS T AR o AR [ S AR UK R RN S A AR . S [
BB IN A, Z BT A0 b EART A0 R 7 X SR S TR HEBRAE N AR R 2 Ah
B KB 3 52 5 45 4 ) B BT il AR 4 ) — T I 455 Bl 2% 4 A8 ) il

(44)  HPLJF 3K “ An omitted fact is material if there is a substantial likelihood that a shareholder would consider it important in
deciding how to vote--- It does not require proof of a substantial likelihood that disclosure of the omitted fact would have
caused the reasonable shareholder to change his vote. What the standard does contemplate is a showing of a substantial likeli-
hood that, under all the circumstances, the omitted fact would have assumed actual significance in the deliberations of the
reasonable shareholders:--There must be a substantial likelihood that the disclosure would have been viewed by the reasona-
ble investor as having significantly altered the ‘total mix’ of information made available.”

(45) 485 U.S.224, 108 S. Ct.978, 99 L. Ed.2d 194 (1988).

(46)  JRICH«eeeeen materiality” will depend at any given time upon a balancing of both the indicated probability that the event will
occur and the anticpated magnitude of the event in light of the totality of the company activity. ”

(47) CESR’s Advice on Level 2 Implementing Measures for the proposed Market Abuse Directive, para. 19.

(48) 5L A NFELH®) 179 T,
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(49) S ULFRJE AR JG/E 2011 48 11 7 A2 A6 50 2847 1 KBl 7 6 N #5585 JE iR &5 B3 3811 PPT i 3L
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[ Abstract] Whereas it is not provided in Chinese laws, the certainty of insider information
is one of the dispute focuses in theory and practice. This article compares the different practices of
the different territories and maintains that the practice of the different territories can be divided
into two categories: solo consideration model and incorporation consideration model. Through
comparison of their practical effects and legal logics, this article discusses their different features
and their merits and dismerits. China should adopt incorporation consideration model, which not
only could carry out the function of certainty, but also could make it more economical, efficient

and reduce disputes.
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