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[ Abstract] The application of precedents is the key link in the precedent system. This
article analyzes the function model of precedents in Germany based on an in-depth study of the
situation of application of precedents, especially the application of referee rules, in the judicial
process. This article analyses a concurrent judgment of German Federal Constitutional Court ac-
cording to the article 266 of the German criminal code in two dimensions; in the first dimension
is a doctrinal analysis of the German criminal law clause on the “breach of trust” , aimed at ex-
ploring the way precedents function in the process of legal interpretation and law-making, name-
ly, the issue of space for the application of precedents; in the second dimension is an empirical
analysis and comparison of the quoting of precedents in judgments, aimed at finding out how dif-
ferent precedents are quoted in judicial practice, giving examples of different types of referee
rules, such as interpretation, response and reference, and explaining their backgrounds and
ways of presenting. Through the above analyses, the author of this article hopes to provide some

useful references for the improvement of the guiding case system in China.
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