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[ Abstract] In the judicial practice of applying guiding cases, there is a phenomenon
called implicit application, which is very popular and increasingly becoming a mainstream. On-
ly by digging deep into its underlying reasons, can we truly understand this particular form of
practice. Based on the “subjective motivation of practical considerations” and the “model of
actions of borrowing cases” , it deftly hides the guiding cases in the judicial adjudication, thus
avoiding the burden of giving reasons for the application of guiding cases. This case-application
practice, which is pragmatic purposes-oriented and instrumentalist in nature, not only deviates
from the original purpose of the case guidance system, but also runs counter to formal justice
and the rule of law. The characteristics of guiding cases determine that they can only be applied
in visible forms. However, the transition from the implicit application to explicit application is
inevitably a systematic and complicated project. In implementation of this project, efforts need
to be made at both the ideological and the institutional levels to ensure that judges have the will,

the courage, and the ability to apply guiding cases.
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