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(2] See James G. Starkey, Trial in Absentia, 53 St. John’s L. Rev. 721 (1979).
(3) [lllinois v. Allen, 397 U. S.337, 343 (1970).
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(4) Wayne R. LaFave, et al. , Criminal Procedure, 5th ed. , Thomson Reuters, 2009, p. 1135.

(5] Johnson v. Zerbst, 304 U.S.458, 464 (1938). [ Johnson ZE8f 7 B« WAZ” “ [ IR bRuEAN , 3643 A 42 T 1
A/ B3R . 20 Brady v. United States, 397 U.S.742, 748 (1970) %,

(6) Schneckloth v. Bustamonte, 412 U.S.218, 238 (1973). iZZ4: 5% 7« BAE” 2R

(7) (a)When Required---the defendant must be present at: (1) the initial appearance, the initial arraignment, and the
plea; (2) every trial stage, including jury impanelment and the return of the verdict---.

(8] (b) When Not Required---(2) Misdemeanor Offense. The offense is punishable by fine or by imprisonment for not more
than one year, or both, and with the defendant’ s written consent, the court permits arraignment, plea, trial, and sen-
tencing to occur by video teleconferencing or in the defendant’s absence--.

(9] (c¢) Waiving Continued Presence. (1) In General. A defendant who was initially present at trial, or who had pleaded
guilty or nolo contendere, waives the right to be present under the following circumstances: (A) when the defendant is
voluntarily absent after the trial has begun, regardless of whether the court informed the defendant of an obligation to re-
main during trial; (B) in a noncapital case, when the defendant is voluntarily absent during sentencing; or (C) when
the court warns the defendant that it will remove the defendant from the courtroom for disruptive behavior, but the defend-
ant persists in conduct that justifies removal from the courtroom.

(10)  Z: I Taylor v. United States, 414 U.S.17 (1973) . A WL AN, ZOR W IR AE S RES2 X BN 1 PR I, RS2 3F
“HE” IR, 20 Major Sarah C. Sykes, “Defense Counsel, Please Rise” : A Comparative Analysis of Trial in Ab-
sentia, 216 Mil. L. Rev. 170, 189 (2013),
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(11) Wayne R. LaFave, et al. , Criminal Procedure, 5th ed. , Thomson Reuters, 2009, p. 1136.
(12) United States v. Tortora, 464 U.S.1202 (1972).
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TG, RV A ARG G o 2000 45 LSRR e LA FIT IR T 46 S 35 54 a5
FRY TR < e A5 o ) SR {5 56 11 16 0 A1 SR 74 7 ( Uniited States v. Bradford ) %810 3%
FEWE NS T AT HRE R ERE SR R EE . fE EUR, 32 sk 4l (RO
INHL) 555 43 2%, BRI RAE A E S O T TG . VRIS BE A A LR & AT,
HHE 2T R, s AAES, BT AR SR 7R AN BOZ A 43 450 [Bdifik
B Xof o IFF AR I RIVE T A [ A B8, B n, 2013 45 5% [B BX S IR 3142 307 (United States v. Per-
kins) 58, H0 i NAEVEATRE ' HRE Y B0A 21057, (ELHC AT 88 A0 4 HEBE S R0 R 3 HERR 25 7]
A TP AR 2 8, B N RS, HIE B S A T 805 AJPRE H M. Xt B X 3%
BEaN, “ WK, BEALRE o MR AR H HIT G F I —  (H A IR E— S 05 A X,

(13)  FEIRAFTIE B85 B SC B R H AR AN oAy w0 U 1 BT i , L o T ) B O 00 % 4 B
A BTG X — AR s I B A R, B ) N2 R RO A B ot BRI A Z AT
IARAELY TR, 17 R o e AN A2 B i 7 2 A 7 M BR 1l . See Ronald M. Dworkin, The Model of Rules, 35
U. Chi. L. Rev. 14, 32 —34 (1967).

(14) Hopt v. Utah, 110 U.S.574, 578 (1884).

(15) United States v. Bradford, 237 F.3d 1306 (11th Cir.2001).
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H B IR Bl g, S5 RS M s ] R R s A B o R e R E S AR BB H

(16) United States v. Perkins, 787 F.3d 1329 (11th Cir.2015). % Z&X 8 JIAI I TF 46 A THE T 2 AR B0 T IR X v B
f{49) 8 $ gk, Z U United States v. Perkins, 2013 U. S. Dist. LEXIS 102951,

(17)  #l#40, United States v. Crutcher, 405 F.2d 239 (2d Cir. 1968) ,

(18) {44, United States v. Rogers, 853 F.2d 249 (4th Cir. 1988) ,

(19 SW[SE ARG - ROGREAREE (R ATE RO 2 R0 L (B ITRRO ), B33, v B B0 K 2 Hh it
2015 4FRR, 55 98 L,

(20 Neil P. Cohen, Trial in Absentia Re-Examined, 40 Tenn. L. Rev. 155, 159 —160 (1973).

(21) Ungar v. Sarafite, 376 U. S. 575, 589 (1964 ) ; United States v. Beverly, 5 F.3d 633, 641 (2d Cir. 1993) ; United
States v. O’ Connor, 650 F.3d 839, 854 (2d Cir.2011).

(22) See United States v. Peterson, 524 F.2d 167, 185 (4th Cir. 1975) ; United States v. Pastor, 557 F.2d 930, 934 (2d
Cir. 1977) ; United States v. Benavides, 596 F.2d 137, 139 (5th Cir. 1979) ; United States v. Lochan, 674 F.2d 960,
967 —968 (1st Cir. 1982) ; United States v. Beltran-Nunez, 716 F.2d 287, 290 (5th Cir. 1983).

[23) United States v. Latham, 874 F.2d 852 (1st Cir.1989).
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(24)  SEINBHEDHGE, B SRR 2%t SR B2, 2 P T AT = IR , % SRR L L R T R A R
FITHE AR A BE F LIS A SRR RIERIRR o 1 ) SR A FRA I o AN A Sl i o 3 bt
RS IR T i8I 22 48 . 2 I, United States v. Lochan, 674 F.2d 960, 968 (1st Cir. 1982)

(25) S b, B SR — RIS A B R GRS T Sl SR IR S0 o (B G X AT A S U ]
RS R ST R RIS, LR RIS SRS i R IR, X R SRR AR T R

(26) United States v. Benavides, 596 F.2d 137, 140 (5th Cir. 1979).

(27) Eugene L. Shapiro, Examining an Underdeveloped Constitutional Standard; Trial in Absentia and the Relinquishment of
a Criminal Defendant’ s Right to be Present, 96 Margq. L. Rev.591, 618 —619 (2012).

(28) State v. Finnegan, 784 N. W.2d 243, 248 n.3 (Minn.2010).
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(30) Arizona v. Hunt, 408 F.2d 1086 (6th Cir. 1969) , cert. denied, 396 U.S.845 (1969).
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(32) United States v. Tortora, 464 F.2d 1202, 1210 (2d Cir. 1972).

(33) United States v. Tortora, 464 F.2d 1202, 1210, fn.7 (2d Cir. 1972).

[34) Tacon v. Arizona, 107 Ariz. 353, 488 P.2d 973 (1971), cert. dismissed, 410 U. S.351 (1973).
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[ Abstract] The ruling system,of taitiating criminal trial in absentia in the United States
develops around the jurispiudence) of defendant’ s right to presence and takes the institutional
form under the combined iiflaence of normative limitation and judicial discretion. Rule 43 of
FRCP is of great significance to this system, but it is not the whole story. Moreover, the judicial
discretion in this area is a multidimensional complex of three kinds of discretion. The features of
the ruling system of initiating criminal trial in absentia in the United States includes: firstly, the
norm limitation under the seat centripetal force and the strong dominance of judicial discretion
in practice; secondly, as an essential factor, the separation of defendant and its right to pres-
ence finds its rationale in either waiver or forfeiture theory; and thirdly, the analysis of interests
is the main leverage in the discretion in specific cases. In establishing the system of initiating
criminal trial in absentia, China may choose a dynamic way of fundamental legislative regulation
and more leeway for discretion in particular cases, so as to guarantee both the legitimacy and the

effectiveness of this system.
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