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NERE.BFEMFERA(F LY )R F R QBB T ZIE 8 FEzh L4
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(1) Keenan D. Kmiec, The Origin and Current Meanings of Judicial Activism, California Law Review, Vol. 92 (2004 ),
p. 1441.

(2) Henry C. Black, Black’s Law Dictionary (6™ edition) , West Publishing Co. , 1990, p. 847.
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AT R U387 o 26 0 249 ST 1A A R RN SR ST I M A 3, BINE 'R A i BB s 1, N
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(—)FREERAEE
2009 4F 11 H 26 H AL EFRFISEBEREE B 1 H S - BRI (Luis Mereno Ocampo)

(3) S04 GERIERESIE L) , H EIL ] B RA 2012 4R, 5 48 T

(4) [FEIPTER - B REF  EREEE) N R SR ik 2004 Eﬁﬁ,iﬁ 73 3L,

(5] Michael Reisman, Judge Shigeru Oda: Reflections on the Formation of a Judge, in Nisuke Ando and others, eds. , Liber
Amicorum Judge Shigeru Oda, Vol.1, Springer, 2002, p. 66.

(6] Hersch Lauterpacht, The Development of International Law by the International Court, London: Stevens and Sons, 1958,
p. 156.

(7) Fuad Zarbiyev, Judicial Activism in International Law-A Conceptual Framework for Analysis, Journal of International
Dispute Settlement, Vol.3, No.2 (2012), p.253.

(8] Status of Eastern Carelia, Advisory Opinion, Series B, No.5, PCIJ Reports (1923), p.27.

(9] See Lara M. Pair, Judicial Activism in the IC]J Charter Interpretation, ILSA Journal of International & Comparative Law ,
Vol.8 (2001), p.184.
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IFSEA BT ALARAT (BIANRMAAE AR ) FB T AN A 7R 2 (LAY TRD R, 308 602 ol K =22 ()
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(10) Office of the Prosecutor, Request for Authorization of an Investigation Pursuant to Article 15, ICC —01/09, 26 November
2009, para. 56.

(11) Office of the Prosecutor, Request for Authorization of an Investigation Pursuant to Article 15, ICC —01/09, 26 November
2009, paras.72, 73, 74, 75, 80.

(12) See William A. Schabas, State Policy as an Element of International Crimes, Journal of Criminal Law and Criminology ,

Vol.98 (2008) , pp.954, 972, 974.
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(13] See Situation in the Republic of Kenya, Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an
Investigation into the Situation in the Republic of Kenya, ICC -01/09, 31 March 2010, paras.90, 117.

(14)  AFRIrHEK B W2 D), Situation in the Republic of Kenya, Decision Pursuant to Article 15 of the Rome Statute on the
Authorization of an Investigation into the Situation in the Republic of Kenya, Dissenting Opinion of Judge Hans-Peter
Kaul, ICC -01/09, 31 March 2010, paras. 9,10, 44, 51, 52, 150,

(15) Carsten Stahn, Justice Delivered or Justice Denied? The Legacy of the Katanga Judgment, Journal of International Crimi-
nal Justice, Vol.12 (2014), p.818.

(16] Charles C. Jalloh, What Makes a Crime Against Humanity a Crime Against Humanity, The American University Interna-
tional Law Review, Vol.28 (2013), p.547.

(17) ICC, Pre-Trial Chamber I, Decision on the Prosecutor’ s Application Pursuant to Article 58 as to Muammar Mohammed
Abu Minyar Gaddafi, Saif Al-Islam Gaddafi and Abdulah Al-Senussi, ICC -01/11 =01/11 =1, 27 June 2011.

(18] Application on behalf of the Government of Libya relating to Abdullah Al-Senussi pursuant to Article 19 of the ICC Stat-
ute, ICC -01/11 —=01/11 =307 —Red2, 2 April 2013, paras. 42 —52.
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(19) Prosecutor v. Gaddafi and Al-Senussi, ICC-PTC I, Decision on the admissibility of the case against Abdullah Al-Senussi,
ICC -01/11 =01/11 —466 — Red, 11 October 2013, para. 220.

(20) Kevin J. Heller, The Shadow Side of Complementarity: The Effect of Article 17 of the Rome Statute on National Due
Process, Criminal Law Forum, Vol. 17 (2006), p.258.

(21) Draft Proposal by Italy, UN Doc. A/AC.249/1997/WG.3/1P.4, 5 August 1997.

(22) Prosecutor v. Gaddafi and Al-Senussi, ICC-AC, Judgment on the appeal of Mr Abdullah Al-Senussi against the decision
of Pre-Trial Chamber I of 11 October 2013 entitled ““Decision on the admissibility of the case against Abdullah Al-Senus-
si”, 1ICC -01/11 -01/11 -565, 24 July 2014, para. 230.
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(23] Kevin J. Heller, The Shadow Side of Complementarity; The Effect of Article 17 of the Rome Statute on National Due
Process, Criminal Law Forum, Vol.17 (2006) , p.258. Markus Benzing, The Complementarity Regime of the Interna-
tional Criminal Court: International Criminal Justice between State Sovereignty and the Fight Against Impunity, Max
Planck Yearbook of UN Law, Vol.7 (2004), p.607.

(24) Antonio Cassese, International Criminal Law (2" edition) , Oxford University Press, 2008, pp. 6 —7. I4h, tEpE %
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(25) Prosecutor v. Hadzihasanovi¢, Decision on Interlocutory Appeal Challenging Jurisdiction in relation to Command Respon-
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para.22.

(26) £l Guénagl Mettraux, International Crimes and the Ad Hoc Tribunals, Oxford University Press, 2005, p.301,

(27) Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case No. IT =94 -1 —
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[ Abstract | There is a growing tendencyMowaids judicial activism in the International
Criminal Couyt (YCC) ’s recent interpretation, of)the Rome Statute. By engaging in judicial ac-
tivism, the Court has expanded thé\definitional and jurisdictional scopes of the crimes under the
Rome Statute, which contraveriss'both the text of the Statute and the intent of its drafters. The
hybrid nature of int¢rnationat-eriminal law, the ad hoc tribunals’ prevalent policy of judicial ac-
tivism, and the uncertainties surrounding the Statute’ s applicable provisions and interpretative
rules have all contributed to the ICC’ s judicial activism. As unauthorized judicial law-making,
the ICC’ s judicial activism not only violates state sovereignty and the principle of legality, but
also jeopardizes the international community’ s confidence in pursing accountability for interna-
tional crimes through the Court. The key to regulating the ICC’ s judicial activism is to clarify
and coordinate the scope and relations of the application of the interpretative rules under the Vi-
enna Convention of the Law of Treaties, as well as the strict construction and the principle of
giving the accused the benefit of the doubt that are required by the principle of legality, in the

interpretation of the Rome Statute.
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