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[ Abstract] What is the position‘of customs in modern adjudicationsys@my? ‘Article 10 of
General Provisions of the Civil Law (‘the so-called provision of legal soutce ) provides a starting
point for the considerationtof<itis question, but the considerationshbuld not be confined to this
provision. To answer the above question, we must elarity\the concept of legal source. At the
level of legal theapy )\ sources of law refer to sourtes of tie basis of adjudication in law applica-
tion-the authoritative reasons that must by followed in adjudication. They can be institutional
authority as well as non-institytional~autherity, and they can be source of validity as well as
source of cognition. With the caming of the age of codification, there has emerged a tendency
towards the “hollowing éut$ of customary law, and a corresponding change from customary law
to customs: the former originates from the normative practice in a community, and is indeed a
type of “law” in nature and a source of validity based on factual authority, which cannot be
stipulated or confined by legislation, whereas the latter are not “law” in nature, but sources of
cognition based on persuasive authority, which need to be sanctioned by legislation. Customary
law is first and foremost norms of conduct, and only then can it be norms of adjudication,
whereas customs are merely norms of adjudication. An analysis based on this conclusion shows
that Article 10 of General Provisions of the Civil Law has a double function of disputes resolu-

tion, i. e. , authorization and restriction of judges’ application of customs.
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