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[ Abstract] Legal system has never been a mainstreaming discourse during the social trans-
formation in China since the late Qing Dynasty, instead, discourse involving revolution, war and e-
conomic development has simply been the theme in modern and contemporary histories. This phe-
nomenon has inspired us to understand a new perspective in terms of reform of Chinese legal system
since modern times, namely, the original task of the reform was by no means aiming at “governing
the country by law” , but at “strengthening the country by law”.  The reason lies in the fact that at
the critical moment when the nation’ s very existence was at stake, the primary and the most press-
ing task of Chinese nation was to strengthen the state’s capacity to resist against foreign invasion,
put down domestic rebellion and cope with crisis. It is proper to conclude that the failure of the legal
reform carried out in the late Qing Dynasty was mainly the result of unsuccessful efforts to strengthen
the state’ s capacity and to tackle the above-mentioned two challenges. Taking political, historical
and legal analyses in a synthetic way, we may find rule of law has always served as a stabilizer for
conventional society and it can not strengthen a state”’ s capacity to drive out invaders externally and
reconstruct order internally. No doubt the gist of rule of law is to restrict abuse of state power, but
in those so-called developing countries, the building up of rule of law relies heavily on a strong ca-
pacity of state. The capacity of a state, therefore, comes to be a theoretical framework, arguably

with much strength of explanation, in understanding Chinese legal reform since the modern era.
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