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[ Abstract] In view of the loss caused by the criminal’s illegal possession and disposal
of the victim’ s property, when the proceeds of a crime cannot be recovered in whole or in part,
an order of restitution or compensation becomes a remedy for the victinf=. When given the force
of compulsory enforcement, the order of restitution or compensation9nte _zbsolutely excluded
the filing of another civil action by victim. The Minutes ofstiwe\National Courts’ Civil and Com-
mercial Trial Work Conference rectifies this deviation by listing the exceptional circumstances in
which civil action can be filed concurrent with'gnd’gutside of criminal proceedings, However,
this kind of “matter-of-fact” remedy~deés ot touch the fundamental prablém &f * civil-criminal
entity relationship”. In esserce, the order of restitution or compefisationdeals with the transfer
of legal property between two eatal parties-the criminal and the ietini. This kind of legal trans-
fer of property sholld_take the act of performance and\theiright of claim as its theoretical basis,
while the natural yélaionship between civil action and, the right of claim is the fundamental guar-
antee of the act of performance. In thif\seiyse, the order of restitution or compensation “has no
power” to exclude the right of ihe, \dckim to bring a civil action. The simply “bundling” civil
and criminal relations tqgether through the exercise of public power results in the confusion of
the function of criminal presecution and the remedy for victim’ s property loss, thus going a-
gainst the basic principle of legal property transfer. Only by positioning the order of restitution
or compensation as a convenient procedure with the victim’ s voluntary consent and by giving the
victim the right to choose the procedure, can the victim’s right to bring a separate civil action
be conditionally excluded, so that the civil-criminal relationship under the system of order of
restitution or compensation can be fundamentally straightened out and the coordination between

the order of restitution or compensation and ¢ ivil action can be realized.
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